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BACKGROUND

This matter originally came to my attention in January 2010, at which time the Applicant

sought my assistance in obtaining a response to a request for information which he said

he had made three times to the Beaufort-Delta Divisional Education Council.  He had

provided me with only the most recent of the three requests, which had been dated less

than 30 days earlier.  As the public body has 30 days to respond to a Request for

Information, I declined to accept the Request for Review initially, but did send a letter to

the public body indicating that I had received the Request for Review and urged them to

respond in a timely manner.  When no response was received by the Applicant after the

30 days had elapsed, he again asked my office to review the “deemed refusal” to

disclose the information he had requested but did not initially provide all of the

information I required to commence my review.  There were some difficulties in the

ensuring months in communicating with the Applicant as he had moved without leaving

a forwarding address.  However, in late September, 2010 the Applicant perfected his

Request for Review.  It is to be noted that at this point the Applicant had still not

received a response to his Request for Information, almost 10 month after his request

was made.

The public body was asked to provide me with a copy of the responsive records and

their full explanation for their “refusal” to disclose the records on September 27 , 2010.th

They were given 30 days to respond to me.  On October 28 , I received a letter fromth

the public body indicating that their response would be “a few days late” because of the

writer’s illness and absence from the office.  On October 29 , I received a letter in whichth



the public body indicated that, having by then reviewed the matter, the public body had

decided that they needed to consult Third Parties pursuant to section 26 of the Act. 

This section requires public bodies to advise Third Parties who might be affected by the

release of information of the public body’s intention to disclose the information and to

give them 60 days to object, should they not agree to the disclosure.

I wrote to the public body again in early January and early February asking for their

update and an explanation as to the delay.  On February 16 , I finally received a copyth

of a letter from the public body, addressed to the Applicant, in which they enclosed the

responsive records which had been identified by them, with a number of edits.  There

was no explanation provided for the items that had been severed.  I wrote a letter to the

public body outlining their responsibility to provide an explanation for any items not

disclosed.  No response was received.

On April 11 , 2011, I received a Request from the Applicant to review the response heth

had received.  He was not satisfied that the records he received were all of the

responsive records and he did not accept the masking of some of the information in 

the records provided.

On April 14 , 2011, I wrote to the public body asking for copies of the responsiveth

records, along with their detailed explanation for the edits and a statement outlining

their efforts to identify the responsive records.  A response was requested by May 14 . th

No response was received.  Another letter was written to the public body on May 27  inth

which I referred them to section 59 of the Act, which makes it an offence to obstruct the

Information and Privacy Commissioner in the exercise of her duties.

On June 10 , 2011, I received a letter from the public body indicating that I wouldth

receive their full response by June 14  and on June 14  I finally received the publicth th

body’s submissions.



Those submissions were forwarded to the Applicant for any further comment he might

have, but none was received.

THE REQUESTED RECORDS

The Applicant had requested copies of e-mails sent using Beaufort Delta Education

Council (BDEC) equipment and from a specific BDEC e-mail address which included

content that mentioned the Applicant.  The Applicant specifically asked for any such

emails which contained sexual, ethnic or racial slurs about himself .  He claimed that he

had been shown copies of some of the records during a meeting and that the pile of

records from which these were taken was approximately an inch thick and that he had

been told at the time that the remaining records in the pile were of similar content.

The public body’s response to the Applicant included only three pages with significant

portions redacted, including some  items which referred directly to the Applicant.   

The records provided are, by any measure, disturbing.  They appear to have been

written by an employee of the public body and addressed to several others.  They

contain derogatory remarks about the Applicant and several other people in the guise of

invitations to a private poker party.

THE PUBLIC BODY’S POSITION

The public body provided three pages of responsive materials to the Applicant, with a

significant amount of information blocked.  Notwithstanding the fact that the Applicant

may have been given the impression that there were a large number of such e-mails,

the public body maintains that these are the only three that refer to the Applicant.  They

provided an outline of the steps taken to find and identify responsive documents.    In

this regard, they advised that, using the administrator account, which has access to all

e-mail accounts within the system, a search was done for specific key words against

several accounts potentially involved in the matter.  One key term was used, that being



the term used by the authors to refer to the Applicant, as well as the Applicant’s proper

name.  Upon the completion of this search, a secondary search was done based on the

content of the originally exported material and the users which appeared in the

distribution list of the e-mails.  They also advised that although the Applicant was, in

fact, shown a large number of pages when they originally met with him about the

papers, the pile of records did not all refer to or concern him but were part of a much

broader personnel investigation and were primarily about other third parties.  All of

these records were reviewed in connection with this Review and none of the other

records made any mention of the Applicant but for the three pages he was provided

with.

With respect to the responsive records which were provided to the Applicant, the public

body admitted that when preparing their submissions to my office for this review, they

discovered that they had provided the Applicant with the wrong set of edited records.   It

does not appear that they sent a new set of records to the Applicant when this error

was discovered, but they did provide me with a copy of the version they indicate that

they should have sent.  With respect to this latter version, they indicated that they have

redacted the names and references to third parties pursuant to section 23(1) of the

Access to Information and Protection of Privacy Act.  They acknowledge that they failed

to provide that information to the Applicant as required when they initially responded to

him.

With respect to section 23(1), they take the position that the disclosure of the redacted

parts of the record would constitute an unreasonable invasion of the privacy of third

parties because such disclosure would reveal information pertaining to the employment,

occupational or educational history of the third parties named. 

THE LEGISLATION

The relevant sections of the Access to Information and Protection of Privacy Act are as

follows:



1. The purposes of this Act are to make public bodies more
accountable to the public and to protect personal privacy by

(a) giving the public a right of access to records held by public
bodies;

(b) giving individuals a right of access to, and a right to request
correction of, personal information about themselves held by
public bodies;

(c) specifying limited exceptions to the rights of access;.....

In the Act, personal information is defined as follows:

"personal information" means information about an identifiable individual,
including

(a) the individual’s name, home or business address or home or
business telephone number,

(b) the individual’s race, colour, national or ethnic origin or religious or
political beliefs or associations,

(c) the individual’s age, sex, sexual orientation, marital status or family
status,

(d) an identifying number, symbol or other particular assigned to the
individual,

(e) the individual’s fingerprints, blood type or inheritable
characteristics,

(f) information about the individual’s health and health care history,
including information about a physical or mental disability,

(g) information about the individual’s educational, financial, criminal or
employment history,

(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are about
someone else; 



The section relied on by the public body for it’s refusal to disclose certain portions of the

responsive records is section 23, the relevant portions of which are as follows:

23. (1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

      (2) A disclosure of personal information is presumed to be an
unreasonable invasion of a third party’s personal privacy where

(a) the personal information relates to a medical,
psychiatric or psychological history, diagnosis,
condition, treatment or evaluation;

(b) the personal information was compiled and is
identifiable as part of an investigation into a possible
contravention of law, except to the extent that
disclosure is necessary to prosecute the
contravention or continue the investigation;

(c)   the personal information relates to eligibility for social
assistance, student financial assistance, legal aid or
other social benefits or to the determination of benefit
levels;

(d) the personal information relates to employment,
occupational or educational history;

(e) the personal information was obtained on a tax return
or gathered for the purpose of collecting a tax;

(f) the personal information describes the third party’s
finances, income, assets, liabilities, net worth, bank
balances, financial history or activities or credit
worthiness;

(g) the personal information consists of personal
recommendations or evaluations about the third party,
character references or personnel evaluations;

(h) the personal information consists of the third party’s
name where



           (i) it appears with other personal information
about the third party, or

(ii) the disclosure of the name itself would reveal
personal information about the third party;

(i) the disclosure could reasonably be expected to reveal
that the third party supplied, in confidence, a personal
recommendation or evaluation, character reference or
personnel evaluation; or

(j) the personal information indicates the third party’s
race, religious beliefs, colour, gender, age, ancestry
or place of origin.

Also relevant is section 33 which determines where the onus of establishing whether or

not access should be granted lies.  It states:

33.(3) On a review of a decision to give an applicant access to all or part
of a record containing information that relates to a third party,

(a) in the case of personal information, the onus is on the
applicant to establish that disclosure of the information
would not be contrary to this Act or the regulations; and

(b) in any other case, the onus is on the third party to establish
that the applicant has no right of access under this Act to the
record or the part of the record.

DISCUSSION

First and foremost, I must comment on the public body’s handling of this matter.  Their

response from beginning to end was, put simply, appalling.  The Applicant made his

first request for information more than two years ago and had to repeat his request

three times with no response before he came to me.  Even with my letter outlining their

obligations under the Act, they did not respond.  Every step in this process was a

struggle and, in fact, as of today, the Applicant still has not received the proper

response (in that even the public body acknowledges that the records they sent him

were not the ones that he should have received).   This is wholly and completely



unacceptable.   In their last correspondence to me, the Superintendent acknowledged

that the public body was unfamiliar with the legislation and that they had not handled

the matter well in the least.  He indicated that he was seeking ATIPP training for his

organization.  This is a first step in the right direction and I look forward to hearing that

the issues have been addressed.

With respect to the records identified as being responsive, I am satisfied that the public

body did a thorough search of their e-mail records to discover all of the responsive

records.   While no “key word” search can ever guarantee that all responsive records

will be identified, I am satisfied that in this case the public body did search appropriate

keywords and names and that the responsive records were all identified.

With respect to the records themselves, I would make the following comments:

a) the names of the individuals who were on the distribution list for the impugned e-

mails have been severed.   As noted above, a person’s name is certainly his or

her personal information.  However, the disclosure of that information will be only

be presumed to be an unreasonable invasion of his or her privacy where it falls

under one of the provisions of section 23(2).  The public body suggests that the

disclosure of the names (which do not include their e-mail address) would

disclose employment, occupational or educational history about these

individuals.  With respect, I do not see how.  Section 23(2)(d) does not apply in

this case.  I recommend that the names of the recipients be disclosed.

b) in the record provided to the Applicant, his name was redacted from the caption

on a set of pictures within the e-mail.  In the record that the public body says they

should have provided, the name has not been redacted.  This latter is the

appropriate way of dealing with it.  I recommend that the Applicant be given a

copy of the record with his name intact.



c) the next paragraph refers to a third party.  In the version provided to the

Applicant, the name of the third party has been severed, along with a paragraph

in which the author expresses derogatory opinions about the third party. 

Because opinion about an individual is defined as being the personal information

of the person who the opinion is about, the severed paragraph is the personal

information of the third party.   The applicable section supporting the refusal to

disclose this information is section 23(2)(h) as the information consists not only

of the third party’s name, but also the writer’s opinion about him.   It appears that

in the version provided to the Applicant, the accompanying picture was not

severed, yet in the version that they say they should have provided, it has been

severed.  Once disclosed, it’s too late to “undisclose” it.  Furthermore, it is not

clear to me that the picture is actually a picture of the third party but is more likely

a random picture from someplace which reflects the opinion expressed by the 

writer about the third party. 

d) on the second page, there are four words redacted from the middle of the page. 

It appears that these words identify one or more individuals, although it appears

to me to be by way of one or more nicknames or pseudonyms, not the

individual’s actual name.  Nor do these words appear with any other information

except to disclose that this person or persons was/were also the object of the

author’s derision.   To the extent that this constitutes the author’s opinion about

this third party, the name/names were properly severed.

e) also on the second page, another name has been severed and, for the same

reason set out above, I am satisfied that it was properly severed.  However,

there is no reason to sever the words which follow the identification of the third

party in this case.

f) on the third page is another e-mail.  In this case, a name has been severed in

the subject line.  The content of the e-mail does not contain any statements of

opinion about any person.  The name, standing alone, does not reveal anything

about the individual and, therefore, the disclosure is not presumed to be an



unreasonable invasion of that person’s privacy.    I recommend that this name be

disclosed, both in the subject line and in the first line of the body of the e-mail.  

g) the public body has also severed the names of the recipients of this e-mail on

the basis that disclosure might reveal the employment, occupational or

educational history of the individuals included in the list.   As in my discussion

above, I disagree.   By themselves, the names reveal nothing about their

employment, occupational or educational history.  To the extent that the entire e-

mail address of the individual is included, (there are two such addresses)

everything after the individual’s name should be severed.  Beyond this, I

recommend that the names be disclosed.

h) the author’s address has been severed and I am satisfied that has been properly

severed pursuant to section 23(2)(h) of the Act.

i) in the body of this e-mail, part of the Applicant’s name and all of another third

party’s name has been severed.   Clearly, the Applicant’s own name should not

have been severed as it is his own personal information.  The name of the other

individual does not reveal anything about that person except that he/she, like the

Applicant, has not been invited to a social gathering to take place at the author’s

home.  I see nothing in this, standing alone, which could be considered an

unreasonable breach of that person’s privacy and I recommend that it be

disclosed.

Two other sets of records have been identified through this search, but the public body

did not consider them responsive to the Request for Information.   In the first set, the

Applicant is included in the e-mail distribution list and nothing has been said directly

about him in the correspondence.  I am satisfied that these records were properly

identified as not responsive to the Applicant’s request for information.



The second set of records identified through the search involve the Applicant’s efforts to

obtain copies of the e-mails containing inappropriate comments about him.  These too

have been classified as not being directly responsive to the Applicant’s request and I

agree that they do not fall within the parameters of the Applicant’s request.

CONCLUSIONS AND RECOMMENDATIONS

Apart from the very obvious and unacceptable delays and problems which the Applicant

experienced in attempting to obtain records containing his own personal information,

the public body, in my opinion, clearly did not understand the exemptions available to

them.   Despite this, in the end, the information disclosed and the information not

disclosed was not far off the mark.   I have, with the copy of these recommendations

which will be given to the public body, provided a copy of the three pages of records

which are responsive to the Applicant’s request, with my specific recommendations as

to disclosure indicated.  I would strongly recommend, as well, an apology to the

Applicant for the way in which this matter was handled.

Finally, I would strongly recommend that:

a) BDEC provide all of it’s employees with training on the appropriate (or

perhaps more to the point, inappropriate)  use of company e-mail, whether

internally or otherwise.  The content and the tone of these e-mails are

cause for serious concern.

b) in light of the public body’s dismal failure to deal with the Applicant’s

Request for Information from beginning to end, I would recommend that

the public body provide basic ATIPP training for all of it’s head office

employees and advanced ATIPP training for the ATIPP Co-ordinator to

ensure that when they next receive a request for information, they can

deal with it in accordance with the requirements of the Act.

Elaine Keenan Bengts
Northwest Territories Information and Privacy Commissioner


