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THE COMPLAINT

This matter has been met with delay after delay, some of which were as a result of inordinately

slow mail delivery, some as a result of misunderstanding and some as a result of errors in the

filing of correspondence in my office.   That said, the issue is relevant and ongoing.  This report

is, therefore, being issued well beyond the time lines allowed for in the Access to Information

and Protection of Privacy Act for completion of my review and recommendations because the

issues raised are important and address a systemic problem.

This matter came to my attention first in December of 2010, when I received a letter from the

Applicant, a lawyer who acts on behalf a number of residential school claimants.    This letter

raised concerns about the length of time it was taking the Department of Education, Culture and

Employment to respond to Requests for Information about claimants which, in some cases, was

up to fourteen months.   I asked the Applicant to provide me with more specific information

about the delays, so that I could properly investigate the concerns.  Nothing further was heard

from the Applicant until March 11, 2011.  At this time, the Applicant provided me with four

examples of cases which had resulted in long delays in responses from the Department of

Education:

Case 1 - Documents requested January 29, 2009

Clarification email February 18, 2009

     Documents received December 21, 2010

Case 2 - Documents requested June 23, 2009

Follow up letter June 17, 2010

Follow up email August 7, 2009, September 14, 2010, October 12, 2010 

Documents received October 26, 2010



Case 3 - Documents requested February 12, 2010

Follow up letter July 21, 2010

Follow up email January 13, 2011

Documents not received as of February 1, 2011

Case 4 - Documents requested June 16, 2008

Follow up letter March 20, 2009

Follow up email, March 16, 2009, March 19, 2009, April 6, 2009

Documents received April 14, 2009

The Applicant further indicated that this was not an exhaustive list, but merely a sampling of the

delays that had been encountered in obtaining records from the Department of Education.

THE DEPARTMENT’S RESPONSE TO THE CONCERNS

When I asked the public body to respond to the allegations of delay at the Department of

Education, they provided me with a detailed letter, acknowledging the delays and outlining the

steps being taken to improve matters.

The Department indicated that since about 2005, they had been receiving an increasing

number of requests for personal information, arising largely as a result of the residential schools

question.  They provided a chart showing the number of requests received as follows:

YEAR REQUESTS

RECEIVED

CLOSED REQUESTS OUTSTANDING

REQUESTS

2005-2006 68 65 3

2006-2007 99 74 25

2007-2008 126 118 8

2008-2009 136 132 4

2009-2010 161 118 43

2010-2011 267 129 138

2011- July 92 20 72

Informal Requests 316 238 78

TOTALS 1265 894 371



They further point out that they had provided large volumes of information (approximately

10,000 pages) of attendance records to the federal government in 2005/2006 for the

processing of compensation claims, as well as supporting and assisting federal researchers to

identify and collect large amounts of related information from the Department.   Apart from the

requests related to the residential school question, the Department was also having to respond

to other ATIPP requests, including a very large request from the Truth Commission in Nunavut.

In 2007, the public body made an effort to streamline the process by creating an informal

process (i.e. - not through the ATIPP process) to respond to former students in certain

circumstances, particularly where the information requested was minimal.  

In 2005, when the numbers of applications began to escalate dramatically, the employee

responsible for ATIPP matters was doing this work only on a part time basis as part of other

duties in her job description, including records management for the entire department.   As it

became clear that the volume of work was becoming difficult for one staff member to manage,

the Department says they took steps to fix the problems.

Beginning in 2004, a series of casual staff and summer students have been hired to assist the

ATIPP Co-ordinator.  In 2011, there was one full time casual employee and two summer

students assisting in responding to the requests for information within the department.  Starting

in 2006, the Financial Management Board provided supplemental funding to allow the NWT

Archives to hire an additional archivist to help conduct the search for requested information.  It

also enabled the Department to hire a Records Co-Ordinator who took over the role of records

management.  In 2010 funding was approved for an additional staff member at the NWT

Archives as well as the continuation of the two existing positions until April 2013, though they

have found it difficult to find qualified individuals to fill these positions and, at the time of the

writing of their letter in September of last year, one of the positions at the Archives was vacant. 

The Department has also made some improvements to assist in streamlining the responses

since 2005.  One example is the purchase of redaction software to reduce the time necessary

to redact third party information from documents.  They have also developed “reference copies”

and improved listings and indexes.  More recently, in 2011, all of the education documents that

are typically searched in order to respond to residential school related ATIPP requests were



transferred to the NWT Archives so that a central body could conduct the searches for the great

majority of all records required to respond to these requests.  The NWT Archive has also

developed a digital library for documents most commonly accessed and developed a database

to improve access to source documentation and manage requests for information.  All of these

steps have helped to decrease the amount of time required to conduct searches for records

and to process the requests for information.

In closing, the Department acknowledged that a backlog of ATIPP requests does exist.  They

point out, however, that most of the requests for information received by the Department qualify

for an extension to the response time as provided for in Section 11 of the Act.  Section 11

allows the time limit to be extended for “a reasonable period” where:

a) the applicant does not give enough detail to enable the public body to identify a

requested record;

b) a large number of records is requested or must be searched to identify the

requested record and meeting the time would unreasonably interfere with the

operations of the public body.....

They point out that many of the applicants and their lawyers ask the Department to provide

information about education records from 20 to 70 years ago and frequently provide little or no

information about specifics (locations, dates of enrollment etc.).  The public body must,

therefore, request clarification, which can often take a lot of time.

Furthermore, there are a large number of records to be searched for each of the requests

received and the age of the records and lack of good records management historically, makes

the job more difficult.   ECE points out that the department  does not generally hold files about

individual students, but rather has files about schools, organized by community and date, which

include records which contain the personal information of many students.  This means that

each request may require that up to 30 files be searched and when the information is retrieved,

it is in the form of documents which contain lists of students, not individual student records, so

that third party information has to be removed before information is disclosed.  They say that

each request can take between 5 and 40 hours just to identify the records which must then be

vetted and edited for disclosure.    



THE APPLICANT’S REPLY

It is the Applicant’s position that this public body simply must do a better job.  The statistics

provided by the Department show that this is not a new problem, but one that has existed since

at least 2005.  Nor, she argues,  is it simply a matter of inconvenience to the people requesting

this information.  It has become, in the words of the Applicant, “an access to justice and due

process issue”.  Under the residential school claims process, administered by the Adjudication

Secretariat, hearings cannot be held unless all of the required documents have been submitted,

unless the claim is processed on an expedited basis due to age or health.  The lack of

education records have therefore held up many cases.   She points out that other government

agencies (hospitals, health centres, Revenue Canada, HRDC, and Corrections Canada) have

been able to respond in a timely way to these requests.  While the Applicant acknowledges the

steps that have been taken to improve the response time, she feels that they are seriously

inadequate.  She says:

The Government of the Northwest Territories has a legal and moral obligation

to ensure that there is timely production of records.

DISCUSSION

Clearly, there is problem within the Department of Education, Culture and Employment in

responding to requests for personal information.   There is no doubt that the number of

requests is unusual.   It is also fairly apparent that the high number of requests has it’s genesis

in the Residential Schools Settlement program, which means that the spike has a finite life

span.  However, while the numbers continue to be high, there is a clear need to make the

process more efficient, effective and timely.   

The ATIPP Act contemplates a 30 day response time from the date that a Request for

Information is received until the response is provided.   As noted above, section 11 does

provide for a way to extend the time for responding in certain circumstances.    It is unclear from

the materials that I have before me whether the Department is properly documenting the

extensions of time and providing applicants with notices of when the records will be provided, or

if they are actually meeting those extended deadlines.  Nor is there anything before me to

determine how long the extensions have been so that I can judge whether they are

“reasonable” in all the circumstances.   Essentially, all I have is a statement that many requests



for information are not being responded to on a timely basis, and that the time for responding

can range to more than a year from the date of the application.   This fact is not disputed by the

Department.  They quite readily acknowledge that they are not meeting the deadlines.  There

are many reasons for this, including the age of the records, the way in which the required

information has been recorded and retained, the lack (in many cases) of the necessary

background information from Applicants and the shear number of requests. 

I am sympathetic to the Department’s predicament.  I think they have, in good faith, been

making efforts to respond to all of the Requests for Information as quickly and as thoroughly as

they can.   Their hands are, however, in some ways, tied.   The wheels of government move

slowly and even though it is clear that more manpower is necessary to get the job done, there

are policies and procedures attached to obtaining new money, especially in these recent years

of government austerity.     

That said, the Government of the Northwest Territories has a legislated mandate to respond to

Access to Information requests within 30 days or, in certain narrow circumstances, within a

“reasonable” extended period of time.   The term “reasonable” is not defined, but in light of the

initial 30 day time frame, I would suggest that delays of a year or more are in no way

“reasonable”.    And I agree with the Applicant when she argues that the delays are more than

mere inconvenience.   The residential school claims protocol includes a number of deadlines

and the inability to provide documents in a timely fashion may have the effect of, once again,

victimizing those who this program is meant to compensate.   Looking at the statistics provided

by the public body, it appears that there are 28 files which remain outstanding some six years

after the initial application for documents.  Clearly, six years is simply not a “reasonable” delay.  

I have to assume that these files are particularly challenging in some way, but priority must be

given to the oldest requests to get them completed and out the door. 

While steps have been taken to deal with the volume of work to be done, these steps appear to

be inadequate to deal with the immediacy of the problem.   I commented on the lack of

adequate resources for this Department in my Annual Report of 2005/2006 and suggested that

it needed to have more resources to deal with the Residential School Compensation program. 

At that point, the delays were about three months.   And, as the statistics show, the numbers

have increased several fold since then.   Clearly, the delays have increased as well, despite the

steps taken by the Department to deal with the numbers.   The ATIPP process is a manpower

intensive one, particularly where the records are old, not well organized and require line by line



review, as is the case here.  There must be sufficient manpower dedicated to getting these

requests dealt with on a timely basis to ensure that any delays beyond 30 days are minimal. 

The number of requests is bound to decrease in the next few years as the Residential Schools

Compensation program runs its course.   But until then, the work being done by the Department

of Education to find the required records is vital and the timeliness of responses is crucial.

CONCLUSIONS AND RECOMMENDATIONS

There is a systemic problem within the Department of Education, Culture and Employment in

responding to requests for personal information.  The problem results from a large and

increasing volume of requests for personal information from individuals making claims under

the Residential Schools settlement process.  This is resulting in long delays in responding to

some Requests for Information.   In the sample cases provided to me by the Applicant, the

delays ran up to 23 months.  A better job must be done.

I therefore recommend that the Department of Education, Culture and Employment, and the

NWT Archives:

a) hire whatever staff is necessary to clear up the existing backlog of ATIPP

requests within 90 days of this report;

b) ensure that there are sufficient full time positions within the Department of

Education, Culture and Employment and/or the NWT Archives on an ongoing

basis whose job description is limited to responding to ATIPP requests to ensure

that all ATIPP requests are dealt with on a timely basis, with the majority of such

requests being dealt with within the initial 30 day time frame.

c) when an ATIPP request is not going to be dealt with within the 30 days, that the

Department ensure that it follows the procedures outlined in section 11 of the Act

to inform Applicants of their right to appeal the delay to this office;



d) that the Department report to my office on a bi-monthly basis, with the report to

include:

i) a list of outstanding ATIPP requests, listed in order of the date the

request was initially received;

ii) the status of all such requests;

iii) an expected date for completion

until such time as the backlog has been cleared.

Elaine Keenan Bengts
Information and Privacy Commissioner


