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BACKGROUND

On October 9, 1997, the Applicant applied under the Access to Information and

Protection of Privacy Act (the "Act") to the Financial Management Board Secretariate

(FMBS)  (the "Public Body") for information with respect  to government records in

connection with the "pay equity" issue which is currently being dealt with by the

government and its union.  The public body has recently identified one document,

entitled "Joint Equal Pay Study, Final Report" dated June 26, 1992, as being responsive

to the request.  FMBS, however, claims that the study is subject to a litigation privilege,

as it was prepared in relation to a complaint filed under the Canadian Human Rights Act

by PSAC, alleging violation of certain of its provisions.  FMBS indicates that the study

was jointly commissioned by the government of the Northwest Territories and the Union

of Northern Workers.   It was further argued that the study was protected from

disclosure under section 14(1)(c) of the Act because "its disclosure could reasonably be

expected to reveal positions, plans, procedures and other criteria developed for the

purpose of collective bargaining negotiations."

Because a third party was clearly involved, I directed FMBS to give the required Notice

to the third party whose interests might be affected by the release of the study report. 

The  Union of Northern Workers was given this notice and consented to the release of

the report.

Although invited to do so, FMBS did not provide any further submissions on the point.

There is a considerable history to this request for information and two

recommendations have already made to the Minister.   One of those recommendations
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was in relation to another study for which the FMBS claimed a "litigation privilege", on

the basis that the report had been prepared at the request of counsel in furtherance of

the preparation of the government’s case in relation to the complaint before the

Canadian Human Rights Commission.  In that case, the Information and Privacy

Commissioner found that the report was prepared in the context of the litigation and

that it was, therefore, protected by the litigation privilege under section 15(a) of the

Access to Information and Protection of Privacy Act.    The same privilege is claimed

here.

ISSUES

The issues in this review application are whether this study report is exempt from

disclosure pursuant to s. 15 (solicitor/client privilege) or under section 14(1)(c)  of the

Act.  

DISCUSSION

Section 15(a)

Section 15(a) of the Access to Information and Protection of Privacy Act provides as

follows:

The head of a public body may refuse to disclose to an applicant

a) information that is subject to any type of privilege available at law,
including solicitor/client privilege;

Two things should be noted here.  Firstly, this is a discretionary exemption and the

mere fact that the privilege exists does not end the question.  There must also be

evidence that the discretion has been properly exercised.  Secondly, the fact that a

litigation is in progress with respect to the issue discussed in the report does not, in and

of itself, make it subject to a litigation privilege.
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The concept of solicitor/client privilege is a historical one.  It refers to a rule which has

developed over the centuries which provides that communications between a lawyer

and his or her client in the course of a professional relationship, whether or not in

contemplation of litigation, are protected from disclosure outside of that relationship,

except with the consent of the client.   An extension of this principle which has been

recognized by the courts is the "litigation privilege". In the case of  Breau v. Naddy,

[1995] P.E.I.J. No. 108, (PEISC-TD), Jenkins, J discusses the history and  rationale of

the "litigation privilege":

Solicitor and client privilege expanded over time to encompass
communications between the client or his solicitor and third parties if
made for the solicitor's information for the purpose of pending or
contemplated litigation.  The policy justification for the extension to
litigation privilege, which is sometimes characterized as legal professional
privilege, lawyer's brief privilege, or lawyer's work product privilege, is
different than for solicitor and client privilege.  It is based on our adversary
system of litigation by which counsel control fact presentation before the
court and decide the evidence and manner of proof by which a claim or
defence will be established, without any obligation to make prior
disclosure of material acquired in preparation of the case. Litigation 
privilege is grounded in the proposition that counsel must be free to make
the fullest investigation and research without risking disclosure of
counsel's opinions, strategies or conclusions.

And in the case of Alberta (Treasury Branches) v. Ghermezian, [1999] A.J. No. 624,       

Alberta Court of Queen's Bench, Judicial District of Calgary, Moore C.J.Q.B. quotes

from the text The Law of Evidence in Canada (Sopinka J., J. Lederman and A. Bryant,

Toronto: Butterworths, 1992):

The adversarial system is based on the assumption that if each side
presents its case in the strongest light the court will be best able to
determine its truth. Counsel must be free to make the fullest investigation
and research without risking disclosure of his opinions, strategies and
conclusions to opposing counsel....Indeed, if counsel knows he must turn
over to the other side the fruits of his work, he may be tempted to forego 
conscientiously investigating his own case in the hope he will obtain
disclosure of the research, investigations and thought processes compiled
in the trial brief of opposing counsel. (at 654)
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Orders of the Ontario Information and Privacy Commissioner have considered this

exemption and have set out the conditions under which it applies.  For instance, in

Order #M-685, the Commissioner says:

Two criteria must be satisfied in order for a record to qualify for exemption
under Branch 2:

(1) the record must have been prepared by or for counsel employed or
retained by an institution;  and

(2) the record must have been prepared for use in giving legal advice,
or in contemplation of litigation, or for use in litigation.

And further:

In order for a record to qualify as being prepared in contemplation of
litigation, it must be established that:

(a) the dominant purpose for the preparation of the record must be
contemplation of litigation;  and

(b) there must be a reasonable prospect of such litigation at the time of
preparation of the record; litigation must be more than just a vague
or theoretical possibility.

The first question, therefore, was whether this study was undertaken, and the report

prepared, "by or for counsel".  In order to determine this, it is helpful to look at the

introductory comments contained in the report:

In March 1989 a complaint was filed with the Canadian Human Rights
Commission by the Public Service Alliance of Canada on behalf of the Union of
Northern Workers. (The UNW is a Component Union of the PSAC.) .....

Shortly after the complaint was filed, the Union of Northern Workers and
Territorial Government negotiated a Letter of Understanding on Equal Pay for
Work of Equal Value.  The Parties agreed to create a joint committee to conduct
a study of the Territorial Public Service.  The committee was tasked with
gathering accurate job information to permit the Parties to determine if female
dominated occupational groups receive equal pay for work of equal value when
compared to groups which are male dominated......



-5-

In October, 1989, the Union and Government met with the Canadian Human
Rights Commission to develop a means by which the Joint Equal Pay Study
Committee could conduct the Study as outlined by the Letter of Understanding
with the results then used for the complaint.....the investigation and resulting
outcome would then form the basis upon which either refutes or proves the
allegations of the equal pay complaint."

Clearly, this document was not prepared by or for counsel.  It does not meet the first

criteria for being subject to the litigation privilege.  Furthermore, it is clear that there was

no expectation of confidentiality in this report as both sides to the litigation were privy to

it.    The rationale for litigation privilege is, therefore, absent and the report cannot be

the subject of litigation privilege.

Section 14(1)(c)

FMBS also relies on section 14 of the Act which states:

14. (1) The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to
reveal

(c) positions, plans, procedures, criteria or instructions
developed for the purpose of contractual or other
negotiations by or on behalf of the Government of the
Northwest Territories or a public body, or considerations that
relate to those negotiations;

If this study had been done by the Government alone, with the intention that the results

would be used for negotiations, an argument might be made that this report would be

protected from disclosure by reason of section 14(1)(c).  Clearly, however, both the

Union and the Government are already privy to the information in the study and the

report.  It was jointly done.  There is nothing left to "reveal".  The Government cannot

be prejudiced by the release of this information because its negotiating partner, the

union, already has it.  Section 14(1)(c) does not apply to this study or the report and it is

not, therefore, protected from disclosure.
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RECOMMENDATION

Based on the above analysis, it is my recommendation that the Joint Equal Pay Study,

Final Report should be released to the Applicant.

Elaine Keenan Bengts
Acting Information and Privacy Commissioner


