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Review Recommendation 00-16
Review File: PC9346

BACKGROUND

On November 3 , 1999, the Applicant applied under the Access to Information andrd

Privacy Act (the "Act") to the Financial Management Board to obtain copies of the

reports prepared by the Deputy Ministers on restraint activities by each government

department.  The reports were provided to the Financial Management Board on or after

August 1 , 1999.st

On November 22, 1999, the Secretary of the Financial Management Board replied to

the Applicant indicating that none of the information requested would be disclosed as it

was all exempt from disclosure pursuant to Section 13 (1)(a) of the Access to

Information and Protection of Privacy Act.  

By letter dated November 25 , 1999 the Applicant requested that I review the Publicth

Body’s decision to refuse access to the requested information.  Submissions were

requested and received from both parties.  I asked for, and was provide with, a full set

of the records responsive to the Request for Information so that I could assess the

contents of the documents in light of the exemption contained in section 13 (1)(a). 

RECORDS AT ISSUE:

The records at issue are a series of 12 packages of information, one from each of the

following government departments:

Ministry of Aboriginal Affairs

Department of Executive

Department of Health and Social Services

Department of Education, Culture and Employment
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Department of Justice

Department of Municipal and Community Affairs

NWT Housing Corporation

Department of Public Works and Services

Department of Resources, Wildlife and Economic Development

Department of Transportation

Financial Management Board Secretariate

Department of Finance

Although no background information was provided to me as to why these documents

were prepared, it appears that they were compiled at the request of the Financial

Management Board for the development of a cost reduction plan.  Each of the

packages outlines areas in which the various departments might cut costs, together

with an indication of the anticipated impact of such cuts.

ISSUES:

There appears to be only one issue in this Review and that is whether or not these

documents are exempt from disclosure pursuant to section 13(1)(a) of the Access to

Information and Protection of Privacy Act, which reads as follows:

The head of a public body shall refuse to disclose to an applicant
information that would reveal a confidence of the Executive Council,
including

a) advice, proposals, requests for directions, recommendations,
analyses or policy options prepared for presentation to the
Executive Council or the Financial Management Board.

There are a couple of things that must be considered when reviewing this claim for

exemption.  Firstly, pursuant to section 33 of the Act, the onus of establishing that the

Applicant has no right of access is on the public body, which in this case is the Financial
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Management Board.  Secondly, if the information in question does, in fact, fall under

section 13(1)(a) of the Act, the exemption is mandatory and the information cannot be

disclosed.  Thirdly, it is always important to keep in mind section 1 of the Act which

states:

The purposes of this Act are to make public bodies more accountable to
the public and to protect personal privacy by:

a) giving the public a right of access to records held by public
bodies....

c) specifying limited exceptions to the rights of access

DISCUSSION

The Financial Management Board’s position is not very helpful.  To quote their

submissions in their entirety, they say:

The Economizing Measures were prepared at the request of the Financial
Management Board and deliberated upon at their meeting of September
8, 1999.  The materials fall under the description in section 13(1)(a) of the
Act as:

advice, proposals, requests for directions, recommendations,
analyses or policy options prepared for presentation to Executive
Council or the Financial Management Board;

The Applicant feels that parts of the information requested do not fall under the specific

exemptions and that these portions should be severed from those parts of the

packages which do constitute “advice, proposals, requests for directions,

recommendations, analyses or policy options.  

In my opinion, the fact that documents are prepared for the Financial Management

Board or the fact that documents are presented to the Financial Management Board

does not, without more, make them “confidences” within the meaning of the Act.  For

something to constitute a “confidence” of the Executive Council, it must relate to
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something being debated by the Board or the Executive Council.    The reason for this

exemption is to ensure that the Executive Council can participate in frank and open

discussion without the substance of such discussions becoming open to the public. 

I see two issues which must be considered in determining whether the information  is

exempt from disclosure pursuant to section 13(1)(a).  Firstly, does the information in

question constitute a “confidence” of the Executive Council as contemplated by section

13(1)?   If the answer to that is “no”, the exemption will not apply to these records even

if the information contained in the record is made up of “advice, proposals, requests for

directions, recommendations, analyses or policy options”.  If the answer to the question

is “yes”, the question then becomes whether the information in question is “advice,

proposals, requests for directions, recommendations, analyses or policy options”.    As

a corollary, one must also consider whether there are parts of the documents which do

not meet the test set out in subsection 13 (1)(a) and which, therefore, should be

severed and released to the Applicant.  

Unfortunately, the Financial Management Board did not, in its submissions, provide me

with any of the background information about the reasons that these “Economizing

Measures” packages where prepared and provided to the Financial Management Board

(FMB). It would have been very helpful to have this information so as to have a context

for the information.  From reading the records and listening to local news reports, I am

aware generally of the fact that the Government of the Northwest Territories was

attempting to reduce spending in the 1999/2000 year. What is not at all clear to me is

why the FMB requested the specific information about cost cutting measures from each

of the Departments.  The budgets for each department were, in theory, public

documents, having already been approved in the normal course.  So the question

becomes, why was the information requested?  Was it as a matter of information only? 

By that I mean, was the information provided to FMB only for the purpose of informing

FMB of measures already implemented within the various departments?  If so, could
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this information be said to be a “confidence” of FMB?  Or was the information provided

for some other reason?  What is the role of the Financial Management Board in the

budgeting of the individual government departments once the budgets have already

been approved?  Does the FMB have the authority or ability to dictate to various

departments cost cutting measures which they must take, even in the face of an

approved budget?  What use was the information being put to?  Were the

“Economizing Measures” steps that had already been undertaken or were they simply

proposals for steps which might be taken? Were the cost cutting measures set out in

each of the lists debated in FMB at all?   In order to determine whether the information

is a “confidence” of the Executive Counsel or FMB, it really is necessary to know the

background.  If the information requested was already public knowledge, it could not be

said to be a “confidence” of Executive counsel.  If the information requested was for

informational purposes only, it would not be a “confidence” of Executive Counsel as

contemplated by the Act. On the other hand, if the information being provided was for

the purpose of providing FMB with recommendations and advice as to decisions that

were to be made on future cost cutting by FMB and FMB debated these proposals, the

information was, most likely, a “confidence” of that board. 

In the circumstances, however, I have no context within which to place the information

in question and I cannot, therefore, say that the information in question constitutes a

“confidence” of the Financial Management Board.  As the onus of establishing that the

applicant is not entitled to the information in question is on the public body, they cannot

claim the protection of this section without providing much more in the way of

background so as to establish that the records were, in fact, intended to be confidential

communications.  Until that is done, the public body has not met the onus necessary to

claim exemption from disclosure.

If I am wrong in this assumption, and the information was provided to FMB for

informational purposes only, the information is not a “confidence” of FMB and is not
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protected from disclosure by section 13(1)(a).  

Assuming, however, for the purpose of the completing this recommendation, that FMB

has asked each department to provide proposals for cost cutting in the 1999/2000 year

and FMB has some authority to direct the other departments with respect to their

spending, one must then look at whether the communications are “confidences” of

cabinet and, therefore, subject to the mandatory exemption of section 13.  

The specific exemption claimed by the FMB is that the information is “advice,

proposals, requests for directions, recommendations, analyses or policy options”

prepared for presentation to the FMB.  

Not all information provided to the FMB or the Executive Council falls within these

parameters.  Factual background, for example, does not constitute “advice” or  “a

proposal” or  “a request for direction” or a “recommendation”, “analyses” or a “policy

option” and, to the extent that the information in question outlines only background

information, that part of the document is not exempted from disclosure under section

13(1)(a).  In coming to this conclusion, I am supported by the Ontario Information and

Privacy Commissioner in Order 118:

In my view, "advice", for the purposes of subsection 13(1) of the Act, must
contain more than mere information. Generally speaking, advice pertains
to the submission of a suggested course of action, which will ultimately be
accepted or rejected by its recipient during the deliberative process.

 
My interpretation of "advice" would appear to be consistent with the way in
which the word has been defined by the Quebec Commission d'accès à
l'information (the "Commission") when interpreting a similar provision in its
legislation entitled, An Act respecting Access to documents held by public
bodies and the protection of personal information, R.S.Q. Chapter A-2.1.
According to an analysis by Dussault and Borgeat in Administrative Law,
A Treatise, 2  Edition, Vol. 3, Carswell, 1989 at page 347 thend

Commission defined "advice" in its decision in the case of J. v.
Commission scolaire Jacques-Cartier (1985) 1 C.A.I. 82 as follows: 
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... advice is "an opinion expressed during debate", the action
of debating being the fact of "studying in view of a decision
to be made". Advice is thus not an opinion "that a person is
made aware of to keep him informed", but rather " to invite
that person to do or not to do a certain thing". Considering
therefore, that advice implies a decision-making process in
progress, the Commission concluded "advice is counsel or a
suggestion as to a line of conduct to adopt during the
process. Logically, it takes place after research and
examination into the facts, i.e. study, has taken place"[Tr.]. 

In this case, each of the packages has a list of specific cost cutting measures which

might constitute “advice” and “proposals” if, as discussed above, the FMB has some

authority to approve or reject the steps outlined in the list.  If, in the end result, it is

determined that these packages are “confidences” of FMB, these lists would constitute

“advice” and “proposals” and would be exempt from disclosure.  This is true for each of

the lists of specific cost cutting measures provided.  Some of the information in the

packages, however,  is simply factual background or other information that is not a

“confidence” of FMB, nor does it fall within one of the areas delineated in subsection (a)

of section 13(1).  For the sake of clarity, I will refer to each package individually.

a) Package #1 - Public Works and Services

This package consists of three items.  The first is a letter from Vince R. Steen,

Minister, to the Honourable Charles Dent, Chairman of the Financial

Management Board dated August 24 , 1999.  The second is a four pageth

“background” sheet and the third is a list of specific cost cutting measures.

There is nothing in the letter from Mr. Steen which might be considered to be

advice, proposals, requests for directions, recommendations, analyses or policy

options.  It is not, therefore, exempt from disclosure under section 13(1)(a).
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The four page background document is, for the most part a statement of the

background surrounding the reasons for the specific recommendations made.  It

provides some historical information and some of the relevant factors that have

gone into the formulation of the specific proposals being made.  With the

exception of paragraph “B” at the bottom of page 3 and the summary at the top

of page 4, it makes no reference at all to the specific proposals being made by

this department.   Keeping in mind the definition outlined above, therefore, this

document does not qualify for the exemption set out in paragraph 13(1)(a)

b) Package #2 - Department of Finance

This package consists of a letter from the Minister of Finance to the FMB dated

August 19 , 1999 together with a list of specific cost cutting measures.  th

Again, part of the letter is background information and the factual underpinnings

of the specific cost cutting measures outlined.  There are a number of specific

money figures that are referred to in this letter and to that extent I would agree

that, if these documents constitute a “confidence” of FMB, then that specific

information is protected from disclosure as being part of the overall cost cutting

measures outlined in the proposal which follows.  The balance of the letter,

however, does not fall into the exempted category. 

c) Package #3 - NWT Housing Corporation.

Once again, this package consists of a letter from the Minister responsible for

the NWT Housing Corporation dated August 23 , 1999 together with a list ofrd

specific cost cutting measures.  
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In this case, the letter refers specifically to cost cutting measures and their

anticipated impact.  This is not “background” information, but is part of the

measures this department is considering.  It is really a specific explanation of the

attached list of measures.  Once again, assuming for the moment that this

information constitutes a “confidence” of FMB, both the letter and the list in this

case would be “advice” and “proposals”.

d) Package #4 - Department of Resources, Wildlife and Economic Development

Again, this package consists of a covering letter and a list of specific proposals. 

The list itself should be treated in the same fashion as those already referred to

from other departments.   The letter, however, does not contain advice or

proposals but background information and a statement of concern expressed by

the Minister with respect to the cuts.  With the exception of the amount referred

to in the second paragraph of this letter, (which should be severed) there is

nothing in the letter which would constitute advice or proposals .

e) Package #5 - Department of Transportation

This package also consists of a covering letter together with a list of specific

items targeted for cost cutting.  The letter outlines the concerns of the Minister

with respect to cost cutting measures in general and refers to some of the factual

background which are the underpinnings of his concerns.  I do not consider this

be “advice” or “proposals”.  There is nothing in the letter, with the exception,

once again, of reference to a specific dollar figure in the 1  paragraph of thest

letter, which might constitute advice or proposals under section 13(1)(a) so as to

exempt it from disclosure.



Review Recommendation 00 - 016

May 22, 2000

Page 10

f) Package #6 - Financial Management Board

This package also consists of a covering letter and a list of specific cost cutting

measures.  The letter contains nothing that would constitute “advice” or

“proposals”.

g) Package #7 - Department of Municipal and Community Affairs

Once again, there is a covering letter and a list of economizing measures.  To

the extent that the letter contains a money figure and a percentage, this

information should be treated as outlined above (i.e., the specific information

should be severed and the remainder provided to the Applicant). 

h) Package #8 - Department of Justice

The covering letter in this case contains nothing that might be considered

“advice” or “proposals”.  In this case, however, there is another document which

outlines the factual and historical background which influenced the specific cost

cutting measures outlined.  The information in the first two pages, up to the

section entitled “Restraint Measures” falls into this category.  The remainder of

this document include discussion of the cost cutting measures themselves and,

to the extent that any of these documents are protected by section 13(1)(a) from

disclosure, the last two sections of this document, entitled “Restraint Measures”

and “Prognosis” would be protected from disclosure as being advice and

analyses. 

i) Package #9 - Department of Education, Culture and Employment

The covering letter for this package contains nothing that might be considered as
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exempt from disclosure pursuant to section 13(1)(a) of the Act.

j) Package #10 - Health and Social Services

The letter from the Minister of Health and Social Services accompanying this

package contains no information which would exempt it from disclosure pursuant

to section 13(1)(a) of the Act.

k) Package #11 - Ministry of Aboriginal Affairs

The first two paragraphs of the letter accompanying the specific list of cost

cutting measures outlines background and historical information only.  These

paragraphs are not protected from disclosure pursuant to section 13(1)(a).  The

balance of the letter discusses the specific cost cutting measures outlined in the

attached list and, to the extent that the list is protected from disclosure, so is the

balance of this letter.

l) Package #12 - Department of the Executive

All of the information provided by this department relates directly to the cost

cutting measures being outlined and, to the extent that any of this information is

a “confidence” of the Financial Management Board, it would be exempt from

disclosure pursuant to section 13(1)(a).

SUMMARY AND RECOMMENDATION:

1. The first question that has to be answered is whether the information in question

was provided to the Financial Management Board for more than simply

“informational” purposes.  There has to be something more.  Was the

information debated at FMB and were binding decisions made as a result of the

information provided?  Did FMB have authority to accept, change or reject the



Review Recommendation 00 - 016

May 22, 2000

Page 12

cost cutting measures being proposed?   If not, none of the information in

question can be considered to be a “confidence” of the Financial Management

Board and it should all be disclosed to the Applicant.

I recommend that the Financial Management Board provide the Applicant and

this office with background information outlining the reasons for which the

information in question was provided to the FMB and authority which indicates

that the Board had some authority to request the information and to accept,

reject or revise the “proposals” set out in the information received.  This is to be

done within two weeks of the date that this recommendation is delivered to FMB.

2. Unless the information received by FMB was debated and reviewed with the

object of accepting, rejecting or revising and implementing the proposals

contained in the documentation, it is my opinion that all of the information in

question should be released to the Applicant as none of it could be considered a

“confidence” of FMB unless this were the case.

3. In the event that FMB does satisfy this office that it had some authority to

consider and change the proposals being made, and that the information in

question was debated and decisions made based on the information provided, it

would be my recommendation that the following documents should still be

released to the Applicant in that they do not contain any “advice, proposals,

requests for directions, recommendations, analyses or policy options”:

1. Letter accompanying Package #1

2. Background document accompanying Package #1 with the exception of
paragraph “B” at the bottom of page 3 and the summary at the top of page
4, which should be severed;

3. Letter accompanying Package #2, with the money amount and
percentage of total budget being severed.
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4. Letter accompanying Package #4 with the exception of the amount
referred to in the second paragraph of this letter, which should be
severed.

5. Letter accompanying Package #5 with the exception of the specific dollar
figure in the 1  paragraph of the letter.st

6. Letter accompanying Package #6

7. Letter accompanying Package #7, with reference to specific dollar
amounts and percentages severed

8. Letter accompanying Package #8.

9. Background document accompanying Package #8 up to the section
entitled “Restraint Measures”

10. Letter accompanying Package #9

11. Letter accompanying Package #10

12. The first two paragraphs of the letter accompanying Package #11. 

Elaine Keenan Bengts
Acting Access to Information and Privacy Commissioner


