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INFORMATION AND PRIVACY COMMISSIONER

Review Recommendation 00-17

Review File: 00-145-4

BACKGROUND

In early February, 2000, the Applicant applied under the Access to Information and

Privacy Act (the "Act") to the Department of the Executive for copies of documents

which related to a Request for Proposals which had been issued by the Public Utilities

Board. The same request was forwarded to the Public Utilities Board (P.U.B.) itself, as

well as the Minister responsible for the P.U.B.

On March 1st, 2000, the Applicant was advised by the P.U.B. that that board did not fall

under the Access to Information and Protection of Privacy Act (ATIPP Act) and that no

documents would, therefore, be disclosed.  The Applicant entered into further

correspondence with the P.U.B., and although he did not accept the P.U.B.'s statement

that it did not fall under the ATIPP Act, he asked that it comply with the intended spirit of

the ATIPP Act, even if it did not fall strictly within its terms.

By letter dated March 7 ,  2000, the Applicant did receive some documents from theth

Department of the Executive, together with an explanation that the documentation was

limited because that department had played only a limited role in the specific Request

for Proposals. The accompanying letter also confirmed that the Public Utilities Board

was not covered by the ATIPP Act, and therefore was under no obligation to provide the

remaining documents requested.

By letter dated March 29 , 2000 the Applicant requested that I review the P.U.B.'sth

refusal to provide information. Submissions were requested initially from the

Department of the Executive and from the Public Utilities Board. On May 1st, 2000, I

received a letter from the Department of the Executive. Nothing has been received to

date from the Public Utilities Board.
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On May 15 , 2000, I wrote again to the ATIPP Co-Ordinator for the Department of theth

Executive and, by that letter, pointed out certain sections of the Public Utilities Act. A

copy of my letter, together with all of the correspondence received to date, was also

sent to the Minister responsible for the Public Utilities Board. The letter contained a

request specifically to the Minister to provide me with any further comments he might

have on the matter. I indicated in that letter that I intended to issue my recommendation

on the matter in the first week of June. The Minister has not provided this office with

any further comments on the matter.

RECORDS AT ISSUE:

The records sought by the Applicant were a number of documents related to a Request

for Proposals which the Public Utilities Board issued and background information with

respect to that Request for Proposals. The Request for Proposals was for the purpose

of contracting with an outside agency to undertake a strategic and operational review of

the Board. The Applicant submitted an unsuccessful proposal and has concerns about

the way in which the process was handled. He wishes to have access to a number of

documents so that he can challenge the Board on it's tendering process. I understand

from copies of correspondence which I have received in the course of this review that,

largely as a result of the Applicant's concerns, the successful contract has now been

cancelled. The Applicant, however, still wants the information requested.

It should be noted that I have not received copies of the documents in question at this

point as the issue is not whether claimed exemptions are appropriate. The question

here is only whether the information is accessible to the Applicant under the Access to

Information and Protection of Privacy Act.



Review Recommendation 00-17

June 20,2000

Page 3

ISSUES:

The only issue in this Review is whether or not the Public Utilities Board is subject to

the Access to Information and Protection of Privacy Act. By way of background, section

3 of the Act states that :

 This Act applies to all records in the custody of or under the control of a

public body, including court administration documents, but does not apply

to the following ....

Section 2 defines a Public Body as follows

In this Act. ..

"public body" means

a) a department, branch or office of the Government of the

Northwest Territories; or

b) an agency board, commission, corporation, office or other

body designated in the regulations, but does not include

c) the Office of the Legislative Assembly or the office of a

member of the Legislative Assembly or a member of the

Executive Council

The Public Utilities Board is not designated in the Regulations of the ATIPP Act as

being subject to the Act.

DISCUSSION

Any discussion of this Request for Review must begin with an acknowledgment of the

very first section of the Act, which sets out the purposes of the Act. This section states

as follows:
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The purposes of this Act are to make public bodies more accountable to

the public and to protect personal privacy by 

a) giving the public a right of access to records held by public bodies;

....

c) specifying limited exceptions to the rights of access.

As has been noted by other Privacy Commissioners in Canada, any exceptions to the

right of individuals to receive information must be interpreted narrowly.

As I have said in previous recommendations, the mere fact that a Board is not

specifically listed in the regulations as being subject to the Act, is not necessarily a full

answer to the question of whether the Act applies. I refer to Review Recommendation

98-05, in which I said:

One must consider the nature of the relationship between the agency

involved and the Department. This includes considering the legislation

creating the body, the reporting requirements, financial relationship,

responsibility for personnel and other incidents of the agency's existence.

In this case, because I have received nothing from the Minister with respect to this

matter, I am left to consider the provisions of the legislation creating the Public Utilities

Board to determine whether the Board is subject to the act or not.

In this regard, I would refer to sections 9 and 10 of the Public Utilities Act, which read as

follows:

9( 1) The Minister, on the recommendation of the chairperson, shall

appoint a secretary to the Board 
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(2) The secretary is a member of the public service as defined in the

Public Service Act

10.(1) The secretary shall

a) Keep a record of all the proceedings before the Board or a

division of the Board;

b) have custody of all the records and documents belonging to

or filed with the Board; and

c) ensure that every rule, order or decision of the Board is

signed by the chairperson and filed in the records of the

Board

(2) The secretary shall make available for public inspection during

regular business hours all rules, orders or decisions of the Board

and all documents filed with the Board 

In reading these provisions, I make a number of observations. Firstly, it appears that

the secretary of the Public Utilities Board is a member of the public service as defined

in the Public Service Act, and is, therefore an employee of the Government of the

Northwest Territories. Secondly, it appears that the secretary has custody of all the

records of the Public Utilities Board. If the secretary has custody of all of the records of

the Public Utilities Board, and is an employee of the Government of the Northwest

Territories, it seems to me clear that the Minister in charge of the P.U.B.  therefore has

“control" of the records as contemplated by the ATIPP Act. Furthermore, it appears

quite clear under section 10(2) that the secretary is to make “all documents filed with

the Board" available to the public.

It is to be noted as well, that the Applicant points to the following indications that the

P.U.B. is, or should be, considered bound by the ATIPP Act:
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a) It uses the Government of the Northwest Territories logo in its

correspondence;

b) its budget is administered by the Department of the Executive;

c) it used GNWT bid documents which specifically stated that the bid

process was subject to the provisions of the Access to Information and

Protection of Privacy Act;

d) it has used the services of lawyers employed by the Government of the 

Northwest Territories to obtain advice on issues surrounding the issuance

of the Request for Proposals;

SUMMARY AND RECOMMENDATION:

As always, the onus of showing that an Applicant is not entitled to access to certain

documents is on the government agency which wishes to restrict access.

Considering all this, and particularly those sections of the Public Utilities Act which

provide that the secretary is a member of the public service and is to make all

documents available to the public, it is my opinion that all documents created by the

Public Utilities Board are, in fact, in the "control" of the Minister responsible for the

Board, and therefore subject to the Act. The Minister's office is clearly subject to the

Act, even if the P.U.B itself is not. It is, therefore, my recommendation that the

Applicant be provided access to the documents he has requested subject, of course, to

any exemptions properly applied, and that these documents be provided to the

Applicant within 30 days of the date of this recommendation.

As an aside, I feel I must make comment on some of the statements made in some of

the letters sent to the Applicant by the Public Utilities Board with respect to this request

for information. In one letter sent to the Applicant by the Chairman of the Public Utilities
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Board, he states:

Release of these documents would only involve others in the matter of

your ongoing complaint about the fairness of the Board's selection

process. 

I would make two comments about this statement. Firstly, the Access to Information

and Protection of Privacy Act provides for specific exemptions for certain third party

information. If the Act does apply to this information, then it is subject to any

exemptions contained in the Act and, if necessary, parts can be severed so as to

comply with those parts of the Act as they pertain to third parties. Secondly, the fact

that a request for information may or may not have wider consequences is not a reason

for refusing access.

In another letter from the Chairperson of the Public Utilities Board to the Applicant, he

says 

The release of the information you have requested is no longer necessary

to address the issues you raised about the original selection process. The

Public Utilities Board has cancelled the contract which resulted from that

process.

When faced with a request for information, it is not for the government agency involved

to decide whether or not the applicant's request is still “necessary”.  That decision is for

the Applicant, and the Applicant alone, to make. It is of no consequence whatsoever

what use the Applicant wishes to make of the information and access cannot be limited

for such reasons. I would again point out the provisions of section 1 of the Act which
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state that the purpose of the act is to give the public the right of access to government

records and would heartily recommend to all public bodies that they keep this in mind

when dealing with requests for information.

Elaine Keenan Bengts
Acting Information and Privacy Commissioner


