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BACKGROUND

On February 3rd, 1997, the Applicant applied under the Access to Information and

Privacy Act (the "Act") to the Workers' Compensation Board (the "Public Body") for

information with respect to:

"the total cost of the expenditures incurred to date by the NWT Workers'
Compensation Board (WCB) in the civil claim filed by the WCB in
September, 1994, on behalf of the families of workers deceased in the
September, 1992 Giant Mine tragedy..... Our request includes the total
cost of all legal fees, disbursements, expenses and a reasonable
accounting of the cost of the WCB's staff time (legal staff and support
staff) incurred in this action to date"

On February 28th, 1997, in a letter to the Applicant, the Public Body denied the request

on the basis that the information was protected by solicitor/client privilege as provided

for in Section 15 of the Act. The Public Body further relied on Section 24(f) of the Act

and declined to provide the requested material on the basis that the information

requested related to a statement of financial assistance provided to a third party.

By letter dated March 19th, 1997, the Applicants requested that I review the Public

Body's decision to refuse access to the requested information.  I raised with counsel for

the Public Body the possibility that there might be room to attempt to negotiate or

mediate the matter, but this possibility was rejected by the Public Body. I therefore

proceeded with my review by requesting the Public Body to provide me with detailed

submissions on their position, pointing out that the onus of establishing that the

Applicant had no right to the information requested was on the Public Body in

accordance with section 33(1) of the Act. I asked that these submissions be provided

to me by April 22nd. I also at this time requested that the Public Body provide me the

names and contact numbers for various third parties whose interests might be affected
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by the release of the information being requested so that they could be notified of the

fact that this review was being conducted, as required by Section 30 of the Act.

Finally, I asked that I be able to review the documentation in the possession of the

Public Body which contained the information requested.

I did, in fact, review the documents containing the information requested and

determined that there were a large number of potential third parties. I chose, however,

at this stage in my review, to notify only the "major players" involved in the issue.

Letters were written to three potential third parties (in this case, all were various law

firms involved in the litigation).  

I received the Public Body's written submissions on April 22nd, 1997 and forwarded a

copy of those submissions to the Applicant, asking that they provide me with any

further submissions that they might have on the issue by May 15 .  On May 20th, 1997,th

I spoke with the President of the Applicant organization on the telephone to determine

whether they intended to provide me with any further submissions. I was advised that

they did not intend to make any further submissions but were relying on what they felt

was the clear intention of the Act. 

I also received letters from each of the three potential "third parties". As these letters

simply re-iterated the arguments made in the submissions provided by the Public Body,

they were not forwarded to the Applicant.

RECORDS AT ISSUE:

The request of the Applicant was very narrow. My understanding of the original request

is that the Applicant wanted only two figures:

a) the total cost of all legal fees, disbursements, and expenses incurred by

the Public Body to date in the subject litigation;
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b) a reasonable accounting of the cost of the Public Body's "in house" costs

related to the subject litigation.

There was no request to see the accounts themselves, or even for a breakdown of the

fees, disbursements and expenses involved. My understanding is that they were

seeking only a total amount paid to date and an indication of the total "in house" costs

incurred in the same litigation. I did not understand the request to be for a breakdown

of those "in-house" costs.

ISSUES:

 

There are three main issues in this Review:

a) Did the Public Body correctly apply Section 15 (solicitor/client privilege) of

the Act?

b) Did the Public Body correctly apply Section 24 of the Act?

c) Was there a duty on the Public Body to create a record respecting the "in

house" resources expended by the Public Body in pursuance of the

subject litigation.

DISCUSSION

1. Did the Public Body correctly apply Section 15 (solicitor/client privilege) of the

Act?

The Public Body claims that the information requested by the Applicant, in its entirety, is

exempt from disclosure pursuant to Section 15 of the Act. That section reads as

follows:

The head of a public body may refuse to disclose to an applicant:
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a) information that is subject to any type of privilege available at law,

including solicitor-client privilege;

b) information prepared by or for an agent or lawyer of the Minister of

Justice or a public body in relation to a matter involving the

provision of legal services;

c) information in correspondence between an agent or lawyer

of the Minister of Justice or a public body and any other

person in relation to a matter involving the provision of

advice or other services by the agent or lawyer.

In this case, the Public Body has commenced a legal action in the Supreme Court of

the Northwest Territories in accordance with its legislative subrogated right to do so on

behalf of certain specified individuals. In this regard, it has retained the services of a

law firm, which has in turn engaged members of other law firms to assist in the

litigation. It is, by all accounts, a very complicated case. I accept the submissions of the

Public Body that there is a solicitor/client relationship between the Public Body and the

law firms in question. This, however, does not determine the matter.

Solicitor/client privilege has been basic precept of the common law dating back to Old

England. It has been tenaciously protected by the courts over the years. That having

been said, there is still sometimes confusion and uncertainty as to what is protected by

solicitor/client privilege, and how far that privilege goes.  

The classic definition of solicitor-client privilege is found in Wigmore on Evidence

 Where legal advice of any kind is sought from a professional legal advisor

in his capacity as such, the communications relating to that purpose,

made in confidence by the client, are at his instance permanently

protected from disclosure by himself or by the legal advisor, except the

protection be waived.
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This protection has been defined to include essentially all communications between a

solicitor and his or her client, including legal accounts. For example, in Mutual Life

Assurance Company of Canada v. Deputy Attorney General of Canada, (1984) 42 CPC

61, a case decided in the Ontario Supreme Court, the court stated:

The privilege attaches not only to communications made by the client but

obviously to communications made by the solicitor to the client as well

and generally speaking covers all communications relating to the

obtaining of legal advice. That general rule, in my view, would cover a

statement of account.

More recently, the Supreme Court of British Columbia has discussed this issue in the

case of the Municipal Insurance Association of British Columbia v. The Information and

Privacy Commissioner and the Corporation of the District of North Vancouver (1996)

Docket #A954033, Vancouver Registry. The facts of that case were remarkably similar

to the facts in this case. An application had been made under the province's Access to

Information and Privacy Act for the total amount which had been paid to the date of the

application for legal fees in connection with a particular ongoing litigation. The public

body refused to provide the information on the grounds that it was protected by

solicitor/client privilege. This decision was appealed to the Information and Privacy

Commissioner for the province who directed that the record of legal costs be released

to the applicant on the basis that 

While the common law is not entirely clear, it appears that there is a

general rule, which has been applied in British Columbia, that a legal

account sent to a client is privileged where it discloses communications

relating to the obtaining of legal advice. It is my view that the Ontario

orders are consistent with this general rule. If a legal account does not

disclose such communications, it is not covered by the privilege. Thus

under the British Columbia Act, I must decide the application of section 14
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on the basis of the information contained in each legal account.

The Commissioner, who had reviewed the account and found that it contained little

more than a statement of the amounts owing, decided that it did not contain any

"communication relating to the obtaining of legal advice" and ordered that it be

produced.

The public body then appealed that decision to the Supreme Court of British Columbia.

The court reversed the decision of the Information and Privacy Commissioner on the

basis that the account itself was a "communication" between the public body and its

counsel and was, therefore, protected by the solicitor/client privilege exception of the

Act.

In making this decision, the Mr Justice Holmes, made the following comments:

I find North Vancouver's being required to disclose the amount of its

interim legal costs in the course of ongoing litigation would result in the

disclosure of important detail in relation to its retainer and to prejudice its

right to communicate with counsel in confidence to obtain information

necessary to understand its position in the lawsuit and enable reasoned

instructions to be formulated and given.

Knowledgeable counsel, given the information as to his opponent's legal

costs, could reach some reasonably educated conclusions as to detail of

the retainer, questions or matters of instruction to counsel, or the

strategies being employed or contemplated.

Some examples, certainly not intended as exhaustive, which might

reasonably be discerned from knowledge only of the type of information

contained in the document record in issue here, being basically the total of
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interim legal fees to date in a lawsuit, could include:

- the state of preparation of party for trial;

- whether the expense of expert opinion evidence had been incurred;

- whether the amount of the fees indicated only minimal expenditure,

thus showing an expectation of compromise;

- where co-defendants are involved, whether it appears one might be

relying upon the other to carry the defence burden;

- whether trial preparation was done with or without substantial time

involvement and assistance of senior counsel;

- whether legal accounts were being paid on an interim basis and

whether payments were relatively current;

- what future costs to the party in the action might reasonably be

predicted prior to conclusion by trial.

He held the public body did not have to provide the information requested.

I have reviewed the legal accounts in question in this matter and can say without any

hesitation that they do, in large part, contain elements of legal advice and/or strategy

which, if released, could undermine the Public Body's position in the litigation. The

Applicant in this case is, of course, seeking only the total amounts of those accounts to

date. However, even to that extent, and keeping in mind the comments made by Mr.

Justice Holmes in the above decision, I am satisfied that the information requested by

the applicant is, protected by solicitor-client privilege so long as the litigation is pending.

I note, however, that many of the considerations which protect the information as

privileged arise out of the fact that this litigation is still pending. If the matter was no

longer before the courts, I would be much less inclined to make the same

recommendation as I make today. Although the detail of the accounts may continue to

attract the protection of solicitor-client privilege even after the litigation is completed, the
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same cannot necessarily be said for the total amounts billed, paid or otherwise reflected

in the accounts.

B. Did the Public Body correctly apply Section 24 of the Act?

The second ground upon which the Public Body has based its refusal to release the

information requested is pursuant to section 24(f) of the Act. This section states as

follows:

Subject to subsection (2), the head of a public body shall refuse to

disclose to an applicant a statement of financial assistance provided to a

third party by a prescribed corporation or board.

The Public Body contends that, because it is legislatively mandated to undertake

litigation on behalf of third parties in certain circumstances, thereby providing them with

"financial assistance" in the payment of legal fees, the information requested is

protected by section 24(f).  I do not accept this argument.

Pursuant to section 12(4) of the Workers' Compensation Act:

Where an accident happens to a worker in the course of employment and

compensation under this Act is paid in respect of the accident and the

circumstances of the accident are such as to also entitle the worker, his or

her legal personal representative or his dependants to an action against a

person other than a person mentioned in paragraph (2)(a) or (b), the

Board is subrogated to the cause of action of the worker, his or her legal

personal representative or his or her dependants against such other

person for or in respect of the personal injury to or death of the worker.

(emphasis added).
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The word "subrogation" is defined in Black's Law Dictionary as follows:

The substitution of one person in the place of another with reference to a

lawful claim, demand or right, so that he who is substituted succeeds to

the rights of the other in relation to the debt or claim, and its rights,

remedies or securities. The lawful substitution of a third party in place of a

party having a claim against another party.

Because the Board has been subrogated to the rights of the named litigants in the

litigation, the named litigants no longer have any claim. The claim legally belongs to the

Board. It cannot, therefore, be said that the legal fees paid by the Public Body in

undertaking its subrogated claim is providing "financial assistance" to any third party.

Furthermore, section 24(f) of the Act refers to financial assistance provided to a third

party by a "prescribed corporation or board". It does not appear that any corporations or

board have ben prescribed under this section and the section cannot, therefore, apply

in this instance.

C. Was there a duty on the Public Body to create a record respecting the "in-

house" resources expended by the Public Body in pursuance of the subject

litigation?

As part of the request, the Applicant sought a "reasonable accounting of the cost of the

WCB's staff time (legal staff and support staff) incurred in this action to date". The

Public Body submits that it does not keep that kind of record and should not be required

to create it for the purpose of request under the Access to Information and Protection of

Privacy Act. In its submission, the Public Body indicated that the Board's in-house legal

counsel do not maintain time logs which would indicate the amount of time spent on a

any particular file, nor does the support staff keep such records.
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The only specific provision in the Act dealing with the necessity to "create" documents

upon request, is section 7(2) which states:

The head of a public body shall create a record for an applicant where:

a) the record can be created from a machine readable record in the

custody or under the control of the public body using its normal

computer hardware and software and technical expertise; and

b) creating the record would not unreasonably interfere with the

operations of the public body

The New Brunswick Court of Queen's Bench in the case of Re Lahey and Minister of

Finance New Brunswick (1984) 10 DLR (4th) 758 addressed this issue. In that case,

the court held that the whole tenor of the Act is based on the premise that the

requested information is already in existence in some recognizable form. In that case,

as the information requested did not exist there was no obligation to create it. I find

that that is the case here. As this is not a record which the Public Body normally

keeps, nor can the record be created from existing records, there is no obligation on

the body to create the record.

SUMMARY AND RECOMMENDATION:

In summary, I find that the Workers' Compensation Board was not justified in refusing

to release the information requested on the basis of section 24(f) of the Act. It was,

however, so justified on the basis of section 15 of the Act, as the information requested

is currently protected by solicitor/client privilege in a pending litigation.  Finally, I find

that there is no obligation on the Public Body to create a document where no records of

the kind requested are kept and the record cannot be created from existing records. 
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It is my recommendation that the information requested, being the amounts paid to date

with respect to the case of Fullowka et al v Royal Oak Mines et al should not be

released at this time.

Elaine Keenan Bengts

Access to Information and Privacy Commissioner


