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BACKGROUND

On or about January 14, 2003, the Applicant made a request to the Financial

Management Board for access to a number of documents including the

names of all sitting MLA’s for whom there are outstanding accounts or

overdue receivables exceeding ninety days, broken down by type of debt,

amount owed, length of time overdue, collection actions taken.  

After some correspondence back and forth between the Financial Management Board

(FMB) and the Applicant,  the Board provided access to most of the information

requested on March 31 , 2003.  They declined to provide all of the  information noted. st

They did provide the Applicant, however, with a newly created record which was entitled

“Outstanding Debts for Sitting MLA’s as of February 28, 2003".  That list was as follows:

61-90 days overdue MLA #1 $  25.00

90 days or mor past due MLA #2 $696.57

The document went on to indicate that the latter debt had been paid since February 28th

and that there were other MLA’s who had property taxes overdue but that that information

was not in FMB’s system.

On April 14, 2003, this office received a request from the Applicant to review the decision

of the Financial Management Board to refuse to disclose the names of the MLA’s who

owed money to the Government of the Northwest Territories.  He cited section 23(3)(a) of

the Access to Information and Protection of Privacy Act as the basis of his assertion that

the information should have been provided.  He also requested that I review the Board’s

failure to provide information to him with respect to property taxes owing by sitting MLA’s.
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By letter dated April 25 , 2003, the FMB was advised of the Request for Review and wereth

asked to provide copies of all relevant documents and their explanation for the reasons

they decided not to disclose the information in question.   FMB’s response was received

on May 22 , 2003, although it did not fully address the issues.  A second letter wasnd

written to FMB on June 17 , 2003, asking for further input on specific issues.  Theirth

further response was received on July 22 , 2003.  Both letters were provided to thend

Applicant for his further comments, which were received on August 27 .  The Applicant’sth

response was shared with FMB, who indicated to me on September 19  that theirth

position remained unchanged.

ISSUES 

There are two issues to be addressed.  The first is whether the Board properly exercised

its discretion to refuse to provide the names of sitting Members of the Legislative

Assembly who owed money to the Board.  The second is whether there was any onus on

the Board to provide the information relating to unpaid taxes.

DISCUSSION

Dealing with the second issue first, in it’s initial response to this office on May 22 , 2003,nd

FMB indicated to me that the Applicant was advised by telephone that the FMB

Secretariat was not the agency that was responsible for reporting on unpaid property

taxes and that this information would be available from the Department of Finance.  

According to the FMB’s response, they had determined that the Department of Finance

had received a similar request from the Applicant so they assumed that they did not have

to take any further steps.  

Section 12 of the Access to Information and Protection of Privacy Act provides as follows:

(1) The head of a public body may transfer a request for access to a
record and, if necessary, the record, to another public body where
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(a) the record was produced by or for the other public body;

(b) the other public body was the first to obtain the record; or

(c) the record is in the custody or under the control of the other
public body.

(2) Where a request is transferred to another public body,

(a) the head of the public body who transferred the request
shall notify the applicant of the transfer without delay; and

(b) the head of the public body to which the request is
transferred shall respond to the applicant in accordance
with section 9 not later than 30 days after the request is
received by that public body unless this time limit is
extended under section 11.

Clearly, there is no obligation for any public body to find and disclose information which is

in the control of another public body.    I do believe, however, that section 12 puts an

onus on one public body to forward a request for information to another department

where the information would be more easily available in the other department.  It is

sometimes difficult, especially for someone unfamiliar with the workings of government,

to know where the most likely source of the information might be.  In this case, FMB

apparently did take steps to determine that the Applicant had also submitted the same

request to the Department of Finance and that, I think, meets the requirements of

subsection 12(1).  However for the future I would suggest that the next step

(contemplated by subsection (2)) be taken and that there should have been something

somewhat more formal done to alert the Department of Finance and to confirm to the

Applicant that his request was being dealt with by another Department.  A short letter to

the ATIPP Co-Ordinator for the Department of Finance would have sufficed, with a copy

to the Applicant.  This way the Applicant knows that his request is being handled and to

whom he should be going in the event that he wishes to address the request in some

fashion.
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With respect to the issue of whether or not the names of MLA’s who owed money to FMB

should be disclosed, the FMB relies on section 23 of the Act.  That section states as

follows:

(1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

(2) A disclosure of personal information is presumed to be an
unreasonable invasion of a third party’s personal privacy where

(a) the personal information relates to a medical, psychiatric or
psychological history, diagnosis, condition, treatment or
evaluation;

(b) the personal information was compiled and is identifiable as
part of an investigation into a possible contravention of law,
except to the extent that disclosure is necessary to
prosecute the contravention or continue the investigation;

(c) the personal information relates to eligibility for social
assistance, student financial assistance, legal aid or other
social benefits or to the determination of benefit levels;

(d) the personal information relates to employment,
occupational or educational history;

(e) the personal information was obtained on a tax return or
gathered for the purpose of collecting a tax;

(f) the personal information describes the third party’s
finances, income, assets, liabilities, net worth, bank
balances, financial history or activities or credit worthiness;

(g) the personal information consists of personal
recommendations or evaluations about the third party,
character references or personnel evaluations;

(h) the personal information consists of the third party’s name
where

(i) it appears with other personal information about the
third party, or

(ii) the disclosure of the name itself would reveal
personal information about the third party;
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(i) the disclosure could reasonably be expected to reveal that
the third party supplied, in confidence, a personal
recommendation or evaluation, character reference or
personnel evaluation; or

(j) the personal information indicates the third party’s race,
religious beliefs, colour, gender, age, ancestry or place of
origin

The name of an individual, when joined with other information about him or her, is clearly

personal information.  The question that must be addressed, however, is whether the

disclosure of that information would be an unreasonable invasion of the third party’s

privacy.  The first step in determining this is to determine whether the information can be

classified under one of the provisions of subsection 23(2).  If so, the next step is to

determine whether, despite that fact, the information can also be classified under one of

the provisions of subsection 23(4).    Subsection 23(4) sets out circumstances in which

the disclosure of personal information will be deemed not to be an unreasonable invasion

of privacy.  That section reads as follows:

(4) A disclosure of personal information is not an unreasonable
invasion of a third party’s personal privacy where

(a) the third party has, in writing, consented to or
requested the disclosure;

(b) there are compelling circumstances affecting the
health or safety of any person and notice of the
disclosure is mailed to the last known address of the
third party;

(c) an Act of the Northwest Territories or Canada
authorizes or requires the disclosure;

(d) the disclosure is for research purposes and is in
accordance with section 49;

(e) the personal information relates to the third party’s
classification, salary range, discretionary benefits or
employment responsibilities as an officer, employee
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or member of a public body or as a member of the
staff of a member of the Executive Council;

(f) the personal information relates to expenses
incurred by the third party while travelling at the
expense of a public body;

(g) the disclosure reveals details of a licence, permit or other
similar discretionary benefit granted to the third party by a
public body, but not personal information supplied in
support of the application for the benefit;

(h) the disclosure reveals details of a discretionary benefit of a
financial nature granted to the third party by a public body,
but not personal information supplied in support of the
application for the benefit or that is referred to in paragraph
(2)(c); or

(i) the disclosure reveals financial and other details of a
contract to supply goods or services to a public body.

If the information falls within one of these subsections, it will be disclosed.  

If the information does not fall under either subsection 23(2) or subsection 23(4), then

the department must use its discretion and determine whether, in all of the

circumstances, the disclosure of the information might be considered to be an

unreasonable invasion of the third party’s privacy.  In making that determination, the

public body can consider those circumstances set out in Subsection 23(3), as follows:  

(3) In determining whether a disclosure of personal information
constitutes an unreasonable invasion of a third party’s personal
privacy, the head of a public body must consider all the relevant
circumstances, including whether

(a) the disclosure is desirable for the purpose of subjecting the
activities of the Government of the Northwest Territories or
a public body to public scrutiny;

(b) the disclosure is likely to promote public health and safety
or to promote the protection of the environment;
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(c) the personal information is relevant to a fair determination
of the applicant’s rights;

(d) the disclosure will assist in researching or validating the
claims, disputes or grievances of aboriginal people;

(e) the third party will be exposed unfairly to financial or other
harm;

(f) the personal information has been supplied in confidence;

(g) the personal information is likely to be inaccurate or
unreliable; and

(h) the disclosure may unfairly damage the reputation of any
person referred to in the record requested by the applicant.

The Applicant asks me to rely on the provisions of subsection 23(3) in considering

whether or not the disclosure of the names of the MLAs who owe money to the

government would be an unreasonable invasion of their privacy.  However, as I noted

in Review Recommendation #03-032,  “section 23(3) should be applied only in

circumstances where no presumption of unreasonableness or deemed lack of

unreasonableness arises. It is to be noted that subsection (3) only applies if neither

subsection (2) or subsection (4) apply.”  

                    

Would the disclosure of the names of the MLA’s who owe money to the Financial

Management Board be an unreasonable invasion of their personal privacy?  Part of the

answer to that will depend on the circumstances in which the debts arose.  If they arose

in the context of the MLAs work as an MLA, I would suggest that it would be hard to

argue that the disclosure of the information could be an unreasonable invasion of his or

her personal privacy.  If, however, the debt arose simply from personal dealings that we

all have to have with governments on a day to day basis (for example, annual tax levies

for property) the answer is not so clear.

The third parties in question in this case hold public office.  As such, they can expect that

their actions, insofar as they relate to their jobs as MLAs, will be subject to public
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scrutiny.  The Applicant argues that, in fact, there is an implied consent on the part of

MLA’s to the disclosure of this kind of personal information when they take office. 

Although I would not go that far, I would suggest that their public position does imply that

their dealings with the government may be subject to scrutiny, whether or not those

dealings relate to their position as elected officials.    As the Applicant points out, 

“it is essential to the functioning of a parliament that its members respect

and uphold the rules and regulations of the institution they are pledged to

serve, and that their affairs with the government be conducted in an

exemplary manner.  For a parliament to maintain credibility, it must be

possible for the public to ascertain that this is the case.  This extends

especially to a parliamentarian’s financial dealings with government, since

its from pecuniarily (sic) matters that most corruption arises.  Even where

there is no sign of corruption, a constituency has a right to know that their

parliamentarian is leading by example”

I note that in this case, no attempt was made by the public body to consult with the third

parties to determine whether they would consent to the disclosure of the information in

question.  I note, as well, that the amounts owing are relatively small, in one case

extremely small.  Nor is there any indication that the amounts owed were significantly

overdue (although in the case of one debt, the indication was that it was more than 60

days past due).  In all of these circumstances, and particularly in light of the fact that the

individuals in question are elected officials, it is my opinion that it would have been

appropriate in this case to ask those two individuals if they had any objection to the

disclosure of the information in question.  I suspect they would consent.  By simply

refusing to disclose the information, the public body plants the seed of suggestion that

some impropriety exists and I would think  that most elected officials would like to avoid

that conclusion.  

In the event that the two individual MLA’s refuse to disclose the information, it seems to

me that the public body must consider the reason the debt existed.  If it existed because

of the MLA’s work as an MLA, I would suggest that it is not personal information and the

name of the MLA should be disclosed.  If, on the other hand, the debts arose because of
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the MLA’s dealings with the government as a private citizen, failing consent, the

disclosure would fall under section 23(2) and would be protected from disclosure.

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion that, although the public body did

take appropriate steps in this case with respect to the Applicant’s request for information,

they should have gone somewhat further in the circumstances.  Section 7 of the Act puts

a positive onus on public bodies to assist the applicant who makes a request for

information.  

7(1) The head of a public body shall make every reasonable effort to assist an

applicant to respond to an applicant openly, accurately, completely and

without delay

FMB did, in my opinion, properly ensure that the Department of Finance, who they

understood to have further information responsive to the Applicant’s request, knew about

the request and was dealing with it.   They did not, however, advise the Applicant or the

other department formally as is required by the legislation.  I would, therefore,

recommend that in such cases, the formal step of writing a letter to the other department

and to the Applicant to confirm that fact would be appropriate.

In connection with the disclosure of the names of the MLA’s who allegedly owed money

to the Financial Management Board, it is my recommendation that FMB should review

those records again to determine the origin and reason for the debt.  If the debt arose out

the MLA’s role as an MLA, the names of the MLAs are not, in my opinion, personal

information and the disclosure of those names, therefore, cannot be an unreasonable

invasion of the MLA’s personal privacy.  Even if I am wrong in my assessment that such

information is not personal information, section 23(4)(e) would negate any presumption of

an unreasonable invasion of privacy as that information would relate to the MLA’s

“employment responsibilities”.
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If, on the other hand, the debts are owed by the MLA’s in their personal capacities as

citizens of the Northwest Territories, quite apart from any role they might play as elected

officials, it would be my recommendation that  before making a final decision as to

whether or not to disclose the names, the public body should consult with the third parties

to determine whether they might consent to the disclosure.  As the amounts are fairly

insignificant and have since been paid, it may well be that as elected officials, these

persons would be happy to have the information disclosed so as to avoid any suggestion

of impropriety on their part.  If those individuals fail to consent, the information would be

protected from disclosure pursuant to section 23(2)(f) or (h) of the Access to Information

and Protection of Privacy Act.  This may not be the appropriate procedure for all cases. 

However, in this case we are dealing with publicly elected officials and this creates a

special circumstance.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


