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BACKGROUND

On January 9 , 2004 I received a request from the Applicant to review a decision of theth

Department of Justice not to disclose certain records requested by him.  The Request

for Information was for personal information about the Applicant in connection with a

particular job competition that he had applied on.  In particular, he was seeking to have

access to references given with respect to his application.   The Department denied

access to the requested information pursuant to section 22 of the Access to Information

and Protection of Privacy Act.

I requested copies of the relevant records from the Department, along with their

detailed explanation as to why access was denied.    Their response was received on

February 5 , 2004 and forwarded to the Applicant for any further comments he mightth

wish to make with respect to the matter.   The Applicant chose not to provide any

further submissions.

ISSUE

The Department relies on section 22 of the Access to Information and Protection of

Privacy Act in refusing to provide the Applicant with a copy of the report.  That section

provides that:

22. The head of a public body may refuse to disclose to an applicant

personal information that is evaluative or opinion material compiled solely

for the purpose of determining the applicant’s suitability, eligibility or

qualifications for employment or for the awarding of government contracts

or other benefits when the information has been provided to the public

body, explicitly or implicitly, in confidence.
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The question, quite simply, is whether this section applies to justify the refusal of

disclosure of the records asked for.

DISCUSSION

The first thing that should be noted is that this is a discretionary section.  Should it apply

to the record in question, the Department still has to show that it exercised the

discretion given to it to refuse access.  This would usually be shown by indicating the

reasoning behind the refusal.  In this case, the Department says that it refused because

the references were provided in confidence and they need to respect those confidences

in order to protect the process whereby information is compiled about an individual who

is being considered for an employment position. 

Alberta’s Freedom of Information and Protection of Privacy Act contains a provision

identical to our section 23.   In Order #F-2003-20, Adjudicator Dave Bell set out the well

established test for the application of that section:

[para 24] In Order 98-021, the Commissioner said that in order for section
19(1) to apply, all three parts of the following three-part test must be met: 

(1) The information must be personal information that is evaluative
or opinion material; 

(2) The personal information must be compiled solely in order to
determine the applicant’s suitability, eligibility or qualifications for
employment, to award a government contract, or to award other
benefits; and 

(3) The personal information must have been provided, explicitly or 
implicitly in confidence. 

An opinion is a subjective belief or assessment based on grounds short of proof.   An

opinion is based on perception.   Evaluative material is material that assess or

appraises, based either on a specific criteria or otherwise.    Having reviewed the
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reference materials, I have no hesitation in saying that the contents of the records in

question do indeed contain opinions and evaluations about the Applicant, mostly

subjective assessments of the Applicant’s job skills.  Furthermore, it is clear from the

format and the content of the records, that the information contained in them was

gathered solely for the purpose of evaluating the Applicant’s suitability and

qualifications for the job on which he had applied.  Finally, although it is not explicit in

the records that the information was gathered in confidence, it is implicit in the nature of

the information requested and provided.   If a job reference cannot be assured

confidentiality, it is far more likely they will be less than candid in their responses to

questions.   If an employer hopes to receive straight forward and wholly truthful

responses to reference checks, they have to be able to assure the reference that all

information received will be kept confidential.  

I am satisfied that the records in question constitute evaluative and opinion material

compiled solely for determining the Applicant’s suitability, eligibility or qualifications for

employment in a position which he had applied for. 

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion that the public body properly applied

section 22 of the Access to Information and Protection of Privacy Act.   It is my

recommendation that none of the records requested be disclosed to the Applicant.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


