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BACKGROUND

On July 8th, 2004 | received a request from the Applicant to review an apparent failure
by the NWT Liquor Licensing Board to disclose all of the records responsive to his
Request for Information. The original request was made by the Applicant on April 27™,
2004. Init, the Applicant sought access to a series of records in the possession or
control of the Liquor Licencing Board (the “Board”) for the period between February 29"
and April 22™, 2004. On May 30", the Board responded to the Request for
Information, providing a series of records, some of which were edited to comply with
various sections of the Act prohibiting disclosure or giving the public body the discretion
to refuse disclosure. In the letter accompanying the response, the public body made
the following statement:

The Liquor Licencing Board has also requested that members of the
Board for the time period covered by your requests (February 29, 2004 to
April 22, 2004) provide to the Board all of their records for this time period.
For those Board members who provided that information, we enclose
those records to which access is permitted under the Access to
Information and Protection of Privacy Act. In some cases, the records
have been annotated by the Board members.

The Applicant responded to the public body by asking for a clarification of the above
noted passage, in particular seeking a clear indication of whether or not the information
requested was complete. On June 7™, 2004, the public body responded to the

Applicant as follows:

The package which accompanied my letter of May 30 included all of the
records which were in the care and custody of the Liquor Licensing Board
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staff. Also included in that package were records from those Board

members who provided them.

There were Board members who have not provided any records, despite
my request that they do so. Because your request requested
correspondence between Board members, there may have been
correspondence which did not pass through the Board Office and which |

have no access to, except through the Board members.

By letter received on July 8", 2004™, the Applicant asked that | review this apparent
failure to disclose responsive records which may have been in the possession of Board

members or former board members but not in the control of the Board.

ISSUE

It seems that the issue here is whether members of Boards, such as the Liquor
Licensing Board who are appointed by the Government of the Northwest Territories,
subject to the Access to Information and Protection of Privacy Act.? In this particular

case, has the Board fully responded to the request for information made?

DISCUSSION

This case raises some difficult issues. Although the Liquor Licensing Board is named
as a “public body” being subject to the Access to Information and Protection of Privacy
Act, the individual members of the board are not government employees or, even,
employees of the Board. They are each appointed by the Government of the
Northwest Territories and they are intended to be “independent” of government. As
Board members, they are subject to the Act. But what happens to their notes and their
files? Where are their records retained? If individual Board members take their notes
and other records home with them, are they still “in the control” of the public body? If a

board member quits or completes his/her tenure as a board member, what happens to
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the records in their possession? In this case, the one Board member who did not
respond to the request made by the Chair of the Liquor Licensing Board for copies of all
responsive records was, in fact, no longer a member of the board when the request was
made. That Board member, in fact, was no longer resident in the Northwest
Territories. | made several attempts to contact the Board member before | received a
response. When the response was received, however, there was a viable explanation
as to most of the delay in responding and a confirmation that the Board member had no
responsive records in his possession or control. The Board member advised me that
when his term ended, he destroyed all of the records he had in his possession as a
result of his time on the board. He was moving and saw no reason to keep the files.
Apparently, no one on the Board asked him to return any of the records or gave him

any direction as to what should be done with them.

| am satisfied that, at the time the Request for Information was made, the Board
member in question no longer had any records responsive to the request. | am also
satisfied that the Board did everything in its power to collect all of the responsive
documents once the request for information was received and that they provided the
Applicant with all the responsive records they were able to gather. | am satisfied that
the Board has complied with its responsibilities under the Act.

That, however, leaves the other questions posed unanswered. What becomes of
records in the hands of appointed board members? What, if any, rules apply to such
records? Are such records “public records” or are they the personal records of the
appointed board members? Unfortunately, the legislation as it is currently written does
not assist us. With this report, | will be recommending that the legislation be amended
to clarify whether or not members appointed to independent boards, who are not
‘employees” of the public body, are subject to the Act for the records which they receive
or create as a result of their tenure. | understand that the Department of Justice may
already be planning such changes to the legislation but to my knowledge no such
amendments have yet been formally tabled. In light of the fairly large number of
independent boards appointed by the government, it is important that this be clarified as

soon as possible.
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As a corollary to this, it is important that all Boards and other independent bodies
created by the government who are subject to the Access to Information and Protection
of Privacy Act develop policies for board members with respect to their handling of
records which are created by the boards. What happens to the member’s files when
their term expires or they quit? There should be a requirement that the files be returned
to the public body. When records are sent to members at their homes for review in
preparation for meetings, what protocols are in place with respect to those files? What
happens to those records after a meeting has been completed and the issues
resolved? What protocols are in place for the proper archiving of those records? Is it
necessary or appropriate to archive such records? What checks are in place to ensure
that board members do not improperly use or disclose personal or other privileged
information contained in these records? These are all questions which should be
addressed by every independent body appointed by the government, including the

Liquor Licensing Board.

RECOMMENDATION

In this case, | am satisfied that the Liquor Licensing Board did everything that it could to
provide full answer to the Applicant with respect to his Request for Information.
Furthermore, having now corresponded with the one Board member who had not
responded to the Chairman’s request to provide documents, | am satisfied that that
Board member did not have any records responsive to the request at the time it was

made.

That having been said, however, | do make the following recommendations in order to
ensure that this kind of situation does not arise again:

a) that the Government of the Northwest Territories take steps to
amend the Access to Information and Protection of Privacy Act so
as to clarify that individuals appointed to independent Boards and
other bodies which are, by regulation, subject to the Act, are also

subject to the Act when acting in their capacity as Board members.



b) that policies be developed for all public boards and other appointed
bodies which are subject to the Act to ensure that records
generated by such boards are properly maintained in accordance
with standard record keeping protocols, and that individuals who
serve on such boards are provided with adequate instruction as to
the acquisition, use and disclosure of such public records. | would
recommend a standard set of policies be developed for use by all
public boards and that all board members be given clear and
unequivocal instruction on the proper handling of public records as
a part of their initiation process.

Elaine Keenan Bengts
NWT Information and Privacy Commissioner



