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BACKGROUND

On January 27, 2006, the Applicant made a request for a copy of an “Environmental

Scan” that had been prepared by or on behalf of the Department of Environment and

Natural Resources.  The request was made by e-mail.  The Applicant is an employee of

the department and a member of the “Health and Safety Committee”.  No response was

received to the request within the requisite 30 day period provided for and the Applicant

asked this office to review the deemed refusal as a result.   That request was received

in this office on March 31 , 2006.   The public body was asked to provide a copy of thest

report in question, as well as their explanation as to their failure/refusal to disclose the

requested document.   The Department responded on May 1 , 2006 indicating that, inst

fact, the applicant had made an informal request for the report prior to January 27  andth

had been told that the Department would not be able to provide a copy of the report due

to factual errors and recommendations that were not consistent with the Departmental

position on certain matters.  It was after the receipt of this response that the Applicant

then made the request a formal one under the Access to Information and Protection of

Privacy Act.    When the public body failed to respond to the request within thirty (30)

days of his formal request, he asked me to review the “deemed refusal”.   In its initial

response to this office when asked to provide an explanation, the public body indicated

that they did not consider the request to be an “official” request because:

a) the request was not sent to the ATIPP Co-Ordinator for the Department

b) the required $25.00 fee had not been paid;

c) e-mail requests were “not considered a proper ATIPP request by the

Department”
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d) the Applicant had not been consistent when communicating with the

Department in terms of what capacity he was seeking the information (as

an employee, a member of the Health and Safety Committee or as a

member of the general public)

I responded to the public body on the jurisdictional issue, indicating my opinion that:

a) there is nothing in the Act which requires a Request for Information to be

made to the ATIPP Co-Ordinator and a request is not void merely

because it did not go to a specific person within the department;

b) an e-mailed request for information is a “written” request and should be

sufficient for the purposes of the Act to initiate a request.  I would say,

alternately, that if the public body wishes to take the position that e-mailed

requests will not be accepted, they should, at the very least, have

responded to the Applicant advising him of that fact and inviting him to file

his request in an acceptable form.  It is not sufficient merely to ignore the

request because of perceived administrative deficiencies.  

c) the Act is very clear about response times and the circumstances in which

an extension of time for replying can be taken.  The misfiling or failure of

the public body to properly track such a request is not a sufficient reason

under the Act for an extension.

d) although the Act provides for a fee of $25.00 to be paid to perfect a

request, if it is not paid with the initial request, it is incumbent on the public

body to at least advise the Applicant of the deficiency.  They cannot

simply sit back and use the lack of payment as an excuse to avoid any

response to the Application for information under the Act.  Where, as

here, the response had been delayed, I suggested that it was an

appropriate case in which the public body should consider waiving the fee.
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e) where, as in this case, it is demonstrated that a request for information

has been made and has not been responded to within the 30 days

provided for in the act, the public body is deemed to have refused access,

even where the request appears to have been inadvertently mislaid,

misfiled or mishandled.

f) the public body must respond to any request for information received,

regardless of who made the request and employees are just as entitled to

make requests under the Act as anyone else and it matters not what

particular capacity they are acting in when making such requests.

I therefore determined that, in all of the circumstances, I had jurisdiction to deal with the

Request for Review. 

I asked the public body to provide me with a detailed explanation as to the application

of the Act to justify the refusal to disclose and, in doing so, I referred them to two recent

orders of the Ontario Information and Privacy Commissioner’s office which I thought

might be of some assistance to them in considering their position.

On July 7 , 2006, I received the public body’s detailed response in which theyth

confirmed that they were relying on section 14(1)(a) of the Access to Information and

Protection of Privacy Act in refusing to disclose the record in question and providing me

with a detailed outline of their reasoning.  This information was shared with the

Applicant who was invited to provide any further response he might have.

ISSUES

The issue in this Review appears to be fairly narrow: Did the public body properly apply

section 14(1)(a) of the Access to Information and Protection of Privacy Act in refusing to

disclose the report in question.
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THE PUBLIC BODY’S POSITION

Section 14(1)(a) of the Act provides as follows:

14. (1) The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to reveal

(a) advice, proposals, recommendations, analyses or policy
options developed by or for a public body or a member of
the Executive Council;

It is to be noted that section 33 (1) of the Act provides that, on a review of a decision to

refuse an applicant access to all or part of a record, the onus is on the head of the

public body to establish that the Applicant has no right of access to the record or any

part of it.

The public body advises that the Environmental Scan was commissioned by way of a

Service Contract.  The Scan was prepared for the “Directorate” of the Department of

the Environment and Natural Resources in July of 2005.   They say that the report was

very narrowly distributed to the Deputy Minister, the Associate Deputy Minister and the

Manager of Compliance.   As a result of this Request for Review, the report has also

now been provided to my office and to the Director of Policy, Legislation and

Communications.   Although the public body does not admit this, the Applicant indicates

that he did see the document and was able to flip though it quickly in his capacity as a

member of the Health and Safety Committee during one of the committee’s meetings.  

The public body indicates that the report was commissioned to assist the Department

with strategic planning and direction with respect to the safety and training requirements

of enforcement officers.  The public body further states that, once the report was

received and reviewed by the Deputy Minister, he felt that the recommendations made

could not be supported by the material in the report, particularly those

recommendations that dealt with the use of force and the issuing of sidearms to
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officers.   Because of the perceived errors of the factual underpinnings of the report, the

Department has now commissioned yet another Environmental Scan which it

anticipates will be completed by August of this year.

The Department advises that they are currently considering how the Compliance

Division will best operate over the next five to ten years including whether it’s law

enforcement officers are properly trained and ready for the use and handling of

sidearms, should their use be approved at some point in the future.   It is their position

that “this is a sensitive policy and operational matter involving specific training to be

developed and undertaken by Department enforcement officers”.   They indicate that in

researching this issue, the Compliance Division received confidential material from

other law enforcement agencies to assist with its strategic planning and forecasting of

enforcement needs for the Department.   It should be noted that they do not suggest

that any of this confidential material appears in the Environmental Scan which is the

subject of this Request for Information.

The Department correctly states that section 14(1)(a) is a discretionary one.   In other

words, if the content of the record in fact falls within the definition of “advice, proposals,

recommendations, analyses or policy options”  developed by or for a public body and

the disclosure of the report could be reasonably expected to disclose such “advice,

proposals, recommendations, analyses or policy options” then the public body must

exercise its discretion and determine whether or not it should disclose them.  It is not for

the Information and Privacy Commissioner to say whether or not that discretion was

properly exercised.  However, as I have said in previous recommendations, where a

discretion is granted under the Act, the general intent of the Act suggests that the

discretion must be seen to be exercised.   In this case, I cannot say that the public body

has provided me with an explanation as to the reasoning that went into the exercise of

its discretion.   If, however, I am reading the submissions correctly, the fact that the

Applicant was a member of the Health and Safety Committee was a major factor for

them in deciding not to disclose the record.
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DISCUSSION

It is important to begin any review with a statement of the purposes of the Access to

Information and Protection of Privacy Act as set out in section 1 of that Act.  Subsection

1(a) provides the right of access to information under the control of institutions in

accordance with the principles that information should be available to the public and

that necessary exemptions from the right of access should be limited and specific.  

It is also important to note that section 14(2)(e) provides that section 14(1) does not

apply to information that: 

(e) is the result of background research of a scientific or technical
nature undertaken in connection with the formulation of a policy
proposal;

Insofar as it relates to Section 14(1)(a), the public body refers me to several decisions

of the courts and of my counterparts in Alberta and Ontario with respect to the definition

of “advice” or “recommendations”.   In Order 96-006, the then Information and Privacy

Commissioner of Alberta, Robert Clark made the following comment with respect to

section 23 (1)(a) of the Alberta Act which is virtually identical to our section 14(1)(a)

Accordingly, in determining whether section 23(1)(a) will be applicable to
information, the advice, proposals, recommendations, analyses or policy
options (“advice”) must meet the following criteria.

The advice should:

1. be sought or expected, or be part of the responsibility of a person by
virtue of that person’s position,

2. be directed toward taking an action,

3. be made to someone who can take or implement the action.

I accept the public body’s submission that this is the relevant test in this case.
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In Order 99-023, Mr. Clark went on to point out that:

In order to fulfill this section, however, the information must relate to a
suggested course of action that will ultimately be accepted or rejected by
its recipient during the deliberative process. The record must contain more
than a bare recitation of facts or summaries of information, although, as I
stated in Order 99-001, factual information sufficiently interwoven with
other advice, proposals, recommendations or policy options may also be
withheld.

In reviewing a similar provision in Ontario, the Ontario Information and Privacy

Commissioner’s office made the following comments in Order PO-2084:

A number of previous orders have established that advice or
recommendations for the purpose of section 13(1) must contain more
than mere information. To qualify as “advice” or “recommendations”, the
information must relate to a suggested course of action that will ultimately
be accepted or rejected by its recipient during the deliberative process
(Orders 118, P-348, P-363, upheld on judicial review in Ontario (Human
Rights Commission) v. Ontario (Information and Privacy Commissioner)
(March 25, 1994), Toronto Doc. 721/92 (Ont. Div. Ct.); Order P-883,
upheld on judicial review in Ontario (Minister of Consumer and
Commercial Relations) v. Ontario (Information and Privacy Commissioner)
(December 21, 1995), Toronto Doc. 220/95 (Ont. Div. Ct.), leave to appeal
refused [1996] O.J. No. 1838 (C.A.)). 

The question then becomes threefold:

1. whether the record, as a whole, constitutes “advice” or “recommendations” such

as to bring it under the discretionary exception of s. 14(1)(a)

2. if not, are the factual underpinnings upon which the recommendations are based

sufficiently interwoven with “advice” and “recommendations” that they cannot be

effectively severed without revealing the particulars of the advice and

recommendations made;

3. is the information in the record “the result of background research of a scientific

or technical nature undertaken in connection with the formulation of a policy

proposal” such that it is no longer protected (i.e. - does section 14(2) apply?)
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Does the record constitute “advice” or “recommendations”?

Parts of the record clearly fall under the definition of “advice” or “recommendations” as

suggested by the Orders of the Ontario and the Alberta Information and Privacy

Commissioners.   The report, as a whole, was commissioned by the Deputy Minister by

virtue of his position and as part of his mandate to determine policy and the conclusions

reached in the report are clearly directed toward taking particular actions.  Furthermore,

the Deputy Minister is someone who could make or implement the actions

recommended.   Some of the sections are titled “Recommendations” and clearly are

made with the intention that the suggestions made be acted upon.  I agree with the

public body that these sections constitute “advice” and/or “recommendations” under the

Act and that they are, therefore, subject to the discretionary exemption provided for in

section 14(1)(a) of the Act.   Because the exemption is discretionary, however, the

public body must exercise that discretion.  Furthermore, in my opinion, they must be

seen to be exercising their discretion.   It is not sufficient to say “it’s subject to section

14(1)(a) and we therefore choose not to disclose the record”.   There must be some

indication of the considerations that went into that decision.   What are the concerns

about disclosing such information?  How might the government or the process of

government be negatively affected by the disclosure of this information? 

Apart from those sections of the report entitled “recommendations” much of the

remainder of the record is simply a recitation of the factual underpinnings on which the

recommendations are made.    The information recited is really a review of the factual

state of things in the Northwest Territories and elsewhere, and it includes such things

as crime statistics and an outline of existing and anticipated infrastructure and natural

resource development projects in the Northwest Territories over the next number of

years.   Most of the information is the kind of information which might be gathered by

anyone through any number of publicly available sources.  
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In Order #PO- 2080, Assistant Commissioner Tom Mitchinson of the Ontario

Information and Privacy Commissioner’s Office made the following comments:

A great deal of information is frequently provided and shared in the
context of various decision-making processes throughout government.
The key to interpreting and applying the word "advice" in section 13(1) is
to consider the specific circumstances and to determine what information
reveals actual advice. It is only advice, not other kinds of information
such as factual, background, analytical or evaluative material, which
could reasonably be expected to inhibit the free flow of expertise and
professional assistance within the deliberative process of
government. (emphasis added)

Most of the balance of the report in this case is, I would suggest,  “the result of

background research of a ... technical nature undertaken in connection with the

formulation of a policy”.  It is “factual” and “background” information.    Section 14(2)(e)

provides that this kind of information is not subject to a discretionary exemption under

section 14(1).    The public body suggests that it does not agree with the factual

underpinnings of the recommendations made and this is one of the reasons that they

are reluctant to disclose the record.  It should be noted, however, that this is not a

legislated ground for non-disclosure and such disagreement cannot, therefore, be

sufficient to deny disclosure.  

Some of the content in the balance of the report might possibly suggest a direction

which the recommendations might be going such as to bring those parts of the report

within section 14(1)(a) but in my opinion, those parts of the report are not so intertwined

so as to be impossible to edit out if the public body decides to exercise its discretion in

favour of non-disclosure.    This would still leave the bulk of the report open and

available to the Applicant.

In my opinion, with the exception of a few lines throughout the report, the report does

not constitute “advice” or “recommendations” such as to give the public body the

discretion to refuse to disclose it.
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CONCLUSIONS AND RECOMMENDATIONS

 

Based on the above, I recommend as follows:

1. That the public body provide the Applicant with a detailed explanation of the

considerations that went into the exercise of their discretion not to disclose those

portions of the report to which section 14 applies.

2. That the record in question be disclosed to the Applicant with the following

portions being severed:

a. those portions of the report highlighted by bold print under the title
“Recommendations” or “Summary of Recommendations” throughout the
report (highlighted in purple marker);

b. the last three paragraphs on page 4 of the report;

c. the sections of the report highlighted in yellow on pages 8,
10,13,14,15,16, 17,18,20,21, 22,23,24, 25,26, and 27 (highlighted in pink
marker)

Elaine Keenan Bengts
NWT Information and Privacy Commissioner 

Note: In making these recommendations, only the public body will receive the
“edited” copy of the report.   The Applicant will not include the record in
question.


