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BACKGROUND

On October 3, 2008, this office received a Request from the Applicant to review the

decision of the public body to deny the Applicant access to an unedited version of a

report prepared by an outside contractor in relation to a workplace harassment

complaint made against the Applicant.   Instead, the public body disclosed only a very

small portion of the report — essentially only those parts of the report that reflected the

investigator’s discussions with the Applicant himself.    The Applicant was also

concerned that those portions of the report that he did receive were inaccurate and did

not reflect the statements made by him to the investigator.  He indicated that he had not

been given the opportunity to review and correct those portions of the report that

reflected his statement to the investigator before the report was submitted to the public

body.  Finally, the Applicant indicates that he was not advised of the allegations made

about him by his fellow employees, which, he says, is contrary to the public body’s own

Anti-Harassment/Conflict Resolution Policies.

In its response to the Applicant, the public body referred to sections 14(1)(a) and 23(1)

of the Access to Information and Protection of Privacy Act as justification for their

refusal to provide the full document. They indicated that section 14(1)(a) was applicable

because the disclosure of parts of the record could reasonably be expected to reveal

the advice, proposals, recommendations, analyses or policy options developed by or for

a public body or a member of the Executive Council.  With respect to section 23(1), the

letter states that the section is a mandatory exception to disclosure which prohibits the

head of a public body from disclosing the personal information of a third party where

that disclosure would constitute an invasion of the third party’s privacy.    They did not

provide any further explanation as to how these sections applied or elucidate on why



the information in question was considered to fall under these sections.  Nor did they

refer to any of the specific subsections of section 23(2) which lists instances in which

the disclosure of personal information will be presumed to constitute an unreasonable

invasion of the third party’s privacy.  Their letter did not provide the Applicant with any

analysis as to how they reached the conclusion that the information in question

constituted third party personal information, the disclosure of which would constitute an

unreasonable invasion of the privacy of those third parties.

Upon the commencement of this review, the public body was asked to respond to the

Applicant’s concerns.   In their letter to this office, they provided further explanations as

to their decision.

With respect to the application of section 14 they made the following submission:

The intent of this section is to maintain candour in the giving of advice,

recommendations and related analytical alternatives for potential courses

of action.  Advisory privilege is necessary here since the advice and

recommendations provided could either be accepted or rejected.  As

noted in the ATIPP Policy and Guidelines Manual

“Public bodies should take into account the effect disclosure

will have on all steps of the decision making process and not

just the immediate interests involved with the information

itself”

Essentially, they indicated that when they reviewed the information in question (the

findings of the investigator outlined in the report) they came to the conclusion that the

disclosure of these findings could be reasonably expected to have an adverse affect on

the public body’s ability to carry out similar internal decision making in the future.



With respect to the application of section 23(1), the public body indicated that they

reviewed section 23(2) which outlines situations in which the disclosure of personal

information will be presumed to constitute an unreasonable invasion of a third party’s

personal information, and were relying, in particular, on the following subsections:

23(2)(d) - where the personal information relates to employment,

occupational or educational history;

23(2)(g) - where the personal information consists of personal

recommendations or evaluations about the third party, character

references or personnel evaluations;

23(2)(i) - where the disclosure of the information could reasonably be

expected to reveal that the third party supplied, in confidence, a

personal recommendation or evaluation, character reference or

personnel evaluation

Their primary argument was centered on section 23(2)(i). 

The public body indicated that they also considered the provisions of section 23(3) of

the Act, which outlines matters that the public body must consider when making a

determination as to whether or not the disclosure of information would constitute an

unreasonable invasion of a third party’s privacy, including whether or not the

information provided has been supplied in confidence (23(3)(f)).  They also indicated

that they did review section 23(4) which outlines situations in which the disclosure of

personal information would not be considered to be an unreasonable invasion of a third

party’s privacy and that none of the provisions of that section, in their opinion, applied to

the information in question.

Finally, the public body referred me to three cases in support of their position:

CBC & Selleck v. Northwest Territories (Docket CV07718)

CBC & Green v. Northwest Territories (Docket S-0001-CV2004000090)



Dhont v. Northwest Territories (Docket S-0001-2005000082)

The Applicant was offered the opportunity to respond to the submissions made by the

public body but he chose not to do so.

THE RELEVANT SECTIONS OF THE ACT

The relevant sections of the Access to Information and Protection of Privacy Act appear

to be as follows:

Section 1, which outlines the intents and purposes of the Act, and which is always

relevant when considering the application of exceptions to disclosure:

1. The purposes of this Act are to make public bodies more
accountable to the public and to protect personal privacy by

(a) giving the public a right of access to records held by public bodies;

(b) giving individuals a right of access to, and a right to request

correction of, personal information about themselves held by
public bodies;

(c) specifying limited exceptions to the rights of access;

(d) preventing the unauthorized collection, use or disclosure of

personal information by public bodies; and

(e) providing for an independent review of decisions made

under this Act.

The definition of “personal information” contained in section 2 of the Act is also
relevant:

"personal information" means information about an identifiable individual,
including

(a) the individual’s name, home or business address or home or
business telephone number,



(b) the individual’s race, colour, national or ethnic origin or

religious or political beliefs or associations,

(c ) the individual’s age, sex, sexual orientation, marital status or

family status,

(d) an identifying number, symbol or other particular assigned to

the individual,

(e) the individual’s fingerprints, blood type or inheritable

characteristics,

(f) information about the individual’s health and health care

history, including information about a physical or mental
disability,

(g) information about the individual’s educational, financial,

criminal or employment history,

(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are

about someone else; 

Section 14(1)(a), is also relied on by the public body as justification for its refusal to

disclose the findings contained in the report:

14. (1) The head of a public body may refuse to disclose

information to an applicant where the disclosure could
reasonably be expected to reveal

(a) advice, proposals, recommendations, analyses or

policy options developed by or for a public body or a
member of the Executive Council;

The public body has relied on Section 23, which deals with the disclosure of third party

personal information.  The relevant portions of that section are as follows:

23(1) The head of a public body shall refuse to disclose personal information to
an applicant where the disclosure would be an unreasonable invasion of a
third party’s personal privacy.

   (2) A disclosure of personal information is presumed to be an unreasonable

invasion of a third party’s personal privacy where ...



(d) the personal information relates to employment, occupational or

educational history;...

(g) the personal information consists of personal recommendations or

evaluations about the third party, character references or personnel
evaluations;...

(h) the personal information consists of the third party’s name where

(i) it appears with other personal information about the third

party, or

(ii) the disclosure of the name itself would reveal personal
information about the third party; 

(i) the disclosure could reasonably be expected to reveal that
the third party supplied, in confidence, a personal
recommendation or evaluation, character reference or
personnel evaluation; ...

23(3) In determining whether a disclosure of personal information constitutes an
unreasonable invasion of a third party’s personal privacy, the head of a
public body must consider all the relevant circumstances, including
whether

(a) the disclosure is desirable for the purpose of subjecting the

activities of the Government of the Northwest Territories or a public
body to public scrutiny;

(b) the disclosure is likely to promote public health and safety or to

promote the protection of the environment;

(c) the personal information is relevant to a fair determination of the
applicant’s rights;

(d) the disclosure will assist in researching or validating the claims,

disputes or grievances of aboriginal people;

(e) the third party will be exposed unfairly to financial or other harm;

(f) the personal information has been supplied in confidence;

(g) the personal information is likely to be inaccurate or unreliable; and

(h) the disclosure may unfairly damage the reputation of any person

referred to in the record requested by the applicant.

23(4) A disclosure of personal information is not an unreasonable

invasion of a third party’s personal privacy where



(a) the third party has, in writing, consented to or requested the

disclosure;

(b) there are compelling circumstances affecting the health or

safety of any person and notice of the disclosure is mailed to
the last known address of the third party;

(c) an Act of the Northwest Territories or Canada authorizes or

requires the disclosure;

(d) the disclosure is for research purposes and is in accordance

with section 49;

(e) the personal information relates to the third party’s

classification, salary range, discretionary benefits or
employment responsibilities as an officer, employee or
member of a public body or as a member of the staff of a
member of the Executive Council;

(f) the personal information relates to expenses incurred by the

third party while travelling at the expense of a public body;

(g) the disclosure reveals details of a licence, permit or other

similar discretionary benefit granted to the third party by a
public body, but not personal information supplied in support
of the application for the benefit;

(h) the disclosure reveals details of a discretionary benefit of a

financial nature granted to the third party by a public body,
but not personal information supplied in support of the
application for the benefit or that is referred to in paragraph
(2)(c); or

(i) the disclosure reveals financial and other details of a

contract to supply goods or services to a public body.

DISCUSSION

The scheme of the Access to Information and Protection of Privacy Act is such that

disclosure is the rule and any exceptions are to be interpreted narrowly.  This has been

confirmed time and again by the Courts, all the way to the Supreme Court of Canada

where Justice La Forrest made the following comments in Dagg v. Canada (Minister of

Finance) [1997], 2 S.C.R. 403, 



Parliament and the public cannot hope to call the government to account
without an adequate knowledge of what is going on; nor can they hope to
participate in the decision-making process and contribute their talents to
the formation of policy and legislation if that process is hidden from view.
Access laws operate on the premise that politically relevant information
should be distributed as widely as possible ….

Rights to state-held information are designed to improve the workings of
government; to make it more effective, responsive and accountable.
Consequently, while the ATIA recognizes a broad right of access ... it is
important to have regard to the overarching purposes of the Act in
determining whether an exemption to that general right should be granted.

Section 33 places the onus on the public body to establish that an Applicant has no

right to access to a record, except where the record contains the personal information

about a third party, in which case, the onus rests on the Applicant to establish that the

disclosure of the information would not be contrary to the Act.  It is important, therefore,

to determine whether the parts of the record which the public body refused to disclose

constitute the personal information of third parties because that determination will affect

who has the burden of establishing their case.

Section 23

Section 23 provides that records or information relating to a “third party” cannot be

disclosed if that disclosure would constitute an unreasonable invasion of that person’s

privacy.     In order for this mandatory exemption to apply, the information must meet

the following tests:

a) it must be the information of a third party

b) it must be personal information as defined in section 2 of the Act

c) its disclosure must constitute an unreasonable invasion of the third party’s

privacy

A “third party” is defined in the Act as anyone other than the Applicant or the public

body.   However, when does an employee of a public body become a “third party” so as



to attract the protection of section 23?  Certainly, if an individual is acting in the scope

of his or her employment, it is more difficult to qualify that person as a “third party”.  A

public body is a organization made up of people carrying out various tasks and a

person employed by a public body is part of the public body.  Information about them

that relates to the workplace is, therefore, no longer personal information, but

information about the public body.   Where does their public persona end and their

personal persona begin?   I don’t think that I need to decide that question for the

purposes of this review.   I will assume that the individuals involved in this case, all of

whom are employees of the public body who participated in the investigation

undertaken by the public body, are “third parties”. 

The next question then becomes whether the information which has been severed from

the report constitutes the personal information of those individuals who participated in

the investigation.  

Section 2's definition of the term “personal information” provides that it is information

about an “identifiable individual” and it includes a non-exclusive list of things that would

qualify as personal information under the definition.  I am satisfied that some of the

material which was severed from the report before it was given to the Applicant was the

personal information of third parties within the workplace.  It should be noted, however,

that the definition of “personal information” contained in section 2 of the Act also

specifically excludes an individual’s personal opinions about someone else.  To the

extent that the severed parts of the report are opinions held about the Applicant by third

parties, they are not the personal information of the third parties providing the opinions.  

Furthermore, much of what was redacted is information which constitutes information

which is not the personal information of third parties.   It includes, among other things,

information about the Applicant and others in the workplace, their observations about

activities in the workplace and recitations about what happened at various meetings

that were attended by some or all of the staff in the office. They also include, to a

degree, job descriptions, office controversies about the distribution of work and work



load, the roles of various individuals in the office and the apparent overlap of some of

those roles, work assignment and other general office matters.   Not all of the

information severed pursuant to section 23, therefore, constitutes the personal

information of third parties.   

Although not argued, it seems to me that some of the information that has been

severed from the report provided to the Applicant which is not the personal information

of any third party might be difficult to extract from the report without, at the same time,

revealing the identities of the third parties.   Care must, therefore, be taken in reviewing

the records and severing identifying information, but in my opinion, there are portions of

the interview that can be disclosed without identifying the specific person making the

statement.   This was a relatively small workplace with only a handful of employees.  

The Applicant is already going to know the names of most, if not all, of those who have

made the allegations about him and he probably has a fairly good idea what their

concerns were, just from the context and the events leading up to the investigation, the

questions asked during the investigation and the limited number of employees in the

workplace.    I am of the opinion that, if carefully done, some of the information which is

in the report, but which does not constitute the personal information of third parties can

be disclosed without identifying the individuals who made the statements. 

To the extent that the information is the personal information of third parties, before

section 23(1) applies to prohibit disclosure, it must be determined whether the

disclosure of that information would constitute an unreasonable invasion of the third

party’s privacy.   To this end, the public body relies largely on the presumption

contained in section 23(2)(i) which indicates that the presumption arises if the

disclosure could reasonably be expected to reveal that the third party supplied, in

confidence, a personal recommendation or evaluation, character reference or

personnel evaluation.  

In my opinion, this section is meant to allow for the public body as an employer to

gather references for employment purposes, and to evaluate the work product of



employees.    This section does not, in my opinion, extend to the participation of fellow

employees in investigations launched by the employer into the behavior of an employee

which has nothing to do with his or her job description, as is the case here.   An

investigation and an evaluation are, in my opinion, very different things and this section

does not, therefore, raise a presumption that the disclosure of the severed material

would constitute an unreasonable invasion of the third parties who participated in the

investigation.

This does not, however, end the matter.   Whether one of the presumptions contained

in section 23(2) apply or not, the public body must look at all of the circumstances to

determine whether the disclosure of the information would constitute an unreasonable

invasion of the privacy of the third parties who participated in the investigation.  I have

read the report and am satisfied that the severed parts of the report include personal

information about both the Applicant and about the third parties.  While some of the

information is about the Applicant, it was supplied by third parties and it describes

interactions between the parties.  I have, in reaching this conclusion, also considered

the nature of the information. In addition, the release of some of the severed parts of

the record would provide third-party personal information to the applicant because it

would identify the third parties who made the statements.  For these reasons, I find that

at least some of the severed information is the personal information of both the

applicant and the third parties.   Information and Privacy Commissioners throughout

Canada have concluded, in such situations, that an individual’s right to receive personal

information about themselves is sometimes limited by the privacy considerations of third

parties.  For example, in Order No. F05-32, the British Columbia Information and

Privacy Commissioner mad the following observations:

An individual’s own personal information is rarely withheld from him or her. 
However, in Order No. 330-1999, the Commissioner acknowledged that
an individual’s personal information might have to be withheld in some
cases, if its disclosure would result in an unreasonable invasion of a
third-party’s privacy.  He also confirmed that statements made by an
individual may be the personal information of the person who gives the
statement.



I agree that in certain circumstances an individual’s right of access to his
or her own personal information will be overridden where disclosure of
that information would unreasonably invade the personal privacy of a third
party. ......

It must be underscored, however, that the decision as to whether an
applicant’s access to her or his own personal information would
unreasonably invade someone else’s personal privacy has to be made
under s. 22 as a whole. 

In Order 01-53, the British Columbia Information and Privacy Commissioner also made

the following comments, which are relevant to this case:

Before discussing the merits of this matter, I should say something about
how the Act affects workplace investigations such as the one underlying
this case.  As I observed in Order 01-07, [2001] B.C.I.P.C.D. No. 7, at
para. 6, such investigations require discretion, tact and professionalism in
ascertaining the relevant evidence and in making necessary factual
findings.  Such a process may be enhanced by conducting the
investigation in confidence.  Although doing so may lead to a better
process and outcome, the value of confidentiality – and any promises or
agreements to ‘respect’ or ‘ensure’ confidentiality – cannot override the
Act.  That is clearly not what the Legislature intended.  As I said in Order
01-07, at para. 8, complaint investigation records such as those involved
here “enjoy no greater protection under the Act because they are the
product of a workplace investigation.”  There is no basis in the Act for a
zone or cloak of confidentiality.  The question of whether information can
or must be withheld from investigation-related records must be addressed
on an exception-by-exception basis in the circumstances of each case. 
The sensitivity of workplace complaint investigations can be an
appropriate contextual factor in such cases, but the same rules under the
Act apply to such materials as apply to personal information in other
records.

I have read the report in question and, as noted above, I am satisfied that at least some

of the severed information is the personal information of both the Applicant and the

third parties.  As a result, section 23 requires a public body to take that next step and

consider all of the circumstances of the matter to determine whether the disclosure of

the information would be an unreasonable invasion of the privacy of the third parties.  

This is so whether a presumption applies or not, because all presumptions are

rebuttable.  



Section 23(3) provides us with assistance in this regard.   Again, the list of

considerations is not exclusive, but it includes the following:

- is the disclosure is desirable for the purpose of subjecting the activities of the
Government of the Northwest Territories or a public body to public scrutiny?

In this case, it would appear that there is a concern that there is a need to subject the

public body to public scrutiny in the way in which it dealt with the Applicant and, in

general, the way in which it manages its staff.  This factor would weigh in favour of

disclosure because of the findings made by the investigator and the resulting

consequences to the Applicant’s employment position.  The public body did not indicate

whether or not they had considered this aspect of the matter.

- is the disclosure relevant to a fair determination of the applicant’s rights?

For the reasons set out above, it appears that this, too, is a factor that would weigh in

favour of disclosure as the Applicant was still involved in grievances and other job

related actions arising out of the aftermath of the investigation and report.  Again, the

public body did not indicate whether they had considered this in making their decision

with respect to whether or not disclosure would constitute an unreasonable invasion of

the privacy of the third parties;

- was the personal information supplied in confidence?

The public body did say that they considered this and that they were concerned that if

the third party’s personal information were disclosed, it would make it much more

difficult to conduct similar investigations in the future because the participants would be

less likely to be willing to discuss their concerns frankly and openly if they thought there

was a possibility that the person under investigation might obtain the information

shared.  This factor would weigh on the side of refusing disclosure.

 

- is the personal information likely to be inaccurate or unreliable?



In light of the fact that each of the third parties had a personal interest in the outcome of

the investigation, and some of them were not terribly complimentary of the Applicant,

one has to consider the possibility that the information which they provided about the

Applicant might be slanted or not entirely accurate, or, at the very least, provided with a

perspective very different from the Applicant’s.  The investigation was not done with

evidence “under oath”, but was undertaken simply in conversation with the individuals

involved.   Once again, in my opinion, this factor, if weighed, would weigh in favour of

disclosure.  The public body did not indicate that they had considered this factor.

- is it possible that the disclosure may unfairly damage the reputation of any

person referred to in the record requested by the applicant?

Again, this factor does not appear to have been considered by the public body in

coming to its decision.   In the circumstances, it seems to me that it might be a relevant

consideration depending on the outcome of the situation as a whole. 

In the circumstances, it is my opinion that the public body refused to disclose far too

much of the report on the basis of section 23.   I have, therefore, provided the public

body with a copy of the report, with those sections which I feel could be disclosed to the

Applicant without significantly affecting the privacy of third parties.    In any event, it

seems to me that in a circumstance such as this, at the very least, the public body

should consult with the third parties to determine whether they would consent to the

disclosure.   It may well be that some, if not all, of the third parties would consent to the

disclosure, particularly in light of the fact that the Applicant is no longer employed in the 

workplace where these events took place.    If consents are obtained, even more of the

record could be disclosed to the Applicant.

Section 14

It is the public body’s position that parts of the report are covered by section 14(1)(a) of



the Act, which provides that the public body may refuse to disclose records where the

record would be likely to reveal advice, proposals, recommendations, analyses or policy

options developed by or for a public body.  

I would make a number of preliminary observations about this section.  Firstly, this

section provides for a discretionary exemption from disclosure.  If the public body is to

exercise its discretion to deny access to the information, it must provide the Applicant

with some indication as to why they chose to exercise their discretion in that manner.  

As the general rule under the legislative scheme of the Access to Information and

Protection of Privacy Act, disclosure should be the default position.   Unfortunately, in

this case as in so many others, it appears that the public body has used the discretion

granted to it under the Act to refuse disclosure as the default position.  In my opinion, if

a discretionary exemption is to be used to deny access, the public body must provide

cogent reasons for denying access and to show clearly that they have, in fact, actively

exercised their discretion.   The only way that this can be done in a manner which is

clear is for the public body to provide some indication as to the factors that they

considered in exercising their discretion.  In this case, there is no indication at all that

the public body exercised its discretion at all.   Furthermore, in my opinion, it is not a

good exercise of discretion to refuse access simply because the disclosure might be

embarrassing or cause controversy.

Secondly, the onus of establishing that the exemption applies to the information

requested falls squarely on the public body.  

Thirdly, the factual background, or “findings” that accompany advice and/or

recommendations are not protected from disclosure by this section, unless that factual

background is likely to reveal the substance of the advice given and/or the

recommendations made.

The purpose of section 14(1)(a) is to protect a public body’s internal decision-making

and policy-making processes by encouraging the free and frank flow of advice and



recommendations.   Looking, however, at the terms of reference for this investigation, it

appears that the purpose of the investigation was to investigate allegations made about

the Applicant, and to provide a written report including details of the allegations,

evidence of each allegation, the investigator’s assessment of the evidence and her

conclusion as to whether each allegation is substantiated or not.   There is nothing in

the terms of reference which request or require the giving of advice or recommend-

ations.  Furthermore, the report does not contain advice or recommendations.   It does

contain findings and conclusions about whether or not the allegations made against the

Applicant were well founded.  There are, in the last paragraph, some suggestions about

how certain problems might be addressed.  These suggestions are, however, gratuitous

and unsolicited.  In order to earn the protection of section 14(1)(a), the advice must be

actively sought or expected.   This was discussed in Order #96-06 issued by the Alberta

Information and Privacy Commissioner who, in analyzing the analogous section of the

Alberta Act came to the following conclusion, which was later upheld by the Court of

Queens Bench of Alberta:

Accordingly, in determining whether section 23(1)(a) will be applicable to
information, the advice, proposals, recommendations, analyses or policy
options (“advice”) must meet the following criteria.  The advice should:

1. be sought or expected, or be part of the responsibility of a person
by virtue of that person’s position,

2. be directed toward taking an action,

3. be made to someone who can take or implement the action.

In this case, the terms of reference do not request recommendations at all.   It should

be pointed out, as well, that the terms of reference require that the Applicant be

provided with the details of all allegations made against him, that he be afforded the

opportunity to respond to each allegation, and that he was to be provided with a

“summary of the Investigators conclusions” .   It was, therefore, contemplated in the

terms of reference that the findings would be shared with the Applicant.   In these

circumstances, I am not satisfied that the public body has properly applied section



14(1)(a) to the record in question and it is my opinion that most of those parts of the

record not disclosed pursuant to this section should be disclosed, subject to the

protection of third party personal information.

CONCLUSIONS AND RECOMMENDATIONS

In light of the above, I make the following specific recommendations:

a) that the public body consult with the third parties whose information might

be disclosed as a result of these recommendations in accordance with

section 26 of the Act and, if consent is received, that those parts of the

report that constitute the personal information of those who have

consented be disclosed to the Applicant;

b) that the public body disclose those parts of the Report prepared by Anna

Maria Moscardelli dated July 31 , 2008 which are highlighted in the copyst

of the report provided to the public body with this recommendation in any

event.

Elaine Keenan Bengts

NWT Information and Privacy Commissioner 


