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THE REQUEST

On January 23, 2017, I received a request from the Department of Justice on behalf of that

Department, the Department of Human Resources (now Finance) and Aurora College asking for

authorization to disregard ongoing ATIPP requests from a particular Applicant pursuant to

section 53 of the Access to Information and Protection of Privacy Act.  

The Department outlined their concerns about the repetitious nature of multiple requests

received by each of these three public bodies. As of the date of the request to disregard

(January 23, 2017), the Applicant  had submitted 25 separate requests for access to information

to the Department of Human Resources since February of 2016. Aurora College had received

an additional 9 requests since June of 2016 and Justice had received two since December,

2016 for a total of 36 requests over the course of 12 months. They noted that Aurora College

has delegated responsibility for responding to the requests made to Aurora College to the

Department of Justice to avoid any concerns about conflicts of interest, which had the result of

involving two public bodies in each of the requests made to Aurora College. These numbers,

they point out, do not include the files for which a review has been requested from the

Information and Privacy Commissioner, which also have to be addressed by the public bodies. 

The OIPC opened a total of 19 files arising from the Applicant’s requests between February,

2016 and January 23, 2017.  Nor do these numbers include privacy breach complaints (of which

there have been several) or requests for correction to personal information.

The GNWT Access and Privacy Office had determined that the requests had resulted in

hundreds of hours dedicated to responding to the requests, which has had a significant impact

on the workload of staff in a number of program areas (not just in the access and privacy

program area) for all three public bodies. 

They noted, as well, that despite the best efforts of each of these departments to satisfy the

Applicant’s need for information, there was an underlying concern that their responses would

never address the Applicant’s concerns, which appeared to be related to the Applicant’s 



perceptions about a workplace investigation that took place. They say this concern is evident

from the tone and language of some of the Applicant’s requests, particularly when referencing

other parties.

THE APPLICANT’S RESPONSE

For his part, the Applicant suggests that the large number of requests being made is a direct

result of the failure of each of these public bodies to respond fully and in accordance with the

requirements of the Access to Information and Protection of Privacy Act.  He says he needs the

information to support his request to make corrections to the personal information on his

personnel file.  

The Applicant’s issues began when he took a temporary transfer assignment to Aurora College

from another public body.  He says that in his position with Aurora College, he was required to

manage an employee (to be referred to herein as “A.B.” for ease of reference) who was known

to be difficult and who had filed numerous harassment complaints against previous supervisors

but that he had not been given any heads up about this employee. A.B. did, in fact, file a

harassment complaint against the Applicant within the first month of his transfer but he did not

learn of the complaint until four months later. A workplace investigation was done and the

Applicant became aware, from the report which resulted from that investigation, that A.B. had

also sent a letter to the Premier’s office expressing complaints about the Applicant as well. The

Applicant also questioned why the previous complaints made by A.B. against other supervisors

had not been investigated but the one against him was. 

He notes:

Ignoring [A.B.]’s ongoing harassment complaints against different supervisors

and other employees and allowing [those] complaints to build up and not be

addressed does not follow the Harassment Free and Respectful Workplace

Policy of the GNWT. The policy is supposed to be applied in a timely manner.

Waiting for months and months is not timely. The policy is supposed to contain

several steps including facilitated discussion and then mediation before a full

blown investigation. The early resolution steps were never used because [the

Applicant’s supervisor] had been ignoring so many complaints for so long.



The Applicant indicates that over the months, A.B. became increasingly abusive toward him in

the workplace, to the point that he raised the issues with his supervisor a number of times but

that his supervisor “did not address the harassment complaints and bullying behaviour being

exhibited in the office”.  Finally, in February, 2016, the Applicant informed his supervisor that he

would be filing a formal harassment complaint against A.B. The next morning, the Applicant was

advised that A.B. was “off work for a college-wide investigation”.  

The Applicant says that no one would confirm whether or not he was “accused” or being

investigated. This was the genesis of his first ATIPP request. He was advised the following

month that he was, in fact, the subject of an investigation.

The Applicant states that in the investigation process he did not have union protection and was

advised that he was not allowed to have a lawyer with him during his verbal interview. As part of

the interview process, he attempted to provide the investigator with documentation that was not

part of his written submission, but the investigator refused to take it.

At the verbal interview, the Applicant says he was provided with a “Terms of Reference”

outlining the complaints made. He was allowed to read the document at the interview but was

not allowed to have a copy of it. Some of the information in the Terms of Reference was

redacted. In order to get a copy of the Terms of Reference, therefore, he had to make another

ATIPP request for that record and supporting documentation.

He alleges that the response he received to that ATIPP request did not address all of the items

cited in the Terms of Reference, so he made yet another ATIPP request with new wording to

obtain additional information. He received four additional records, two of which were the same

as ones he had already received, but that the redactions were different. The records still did not

support all of the allegations in the Terms of Reference, so he made yet another request.

The Applicant states that he had indicated, during his interview, that he would provide the

investigator with information after the fact and that he sent several emails to the investigator for

that purpose. His supervisor issued him a verbal warning to stop “asking HR questions” and

was told not to email the investigator. He requested his supervisor to provide him with the



documents on which the verbal warning was based but did not receive a response. He therefore

made an ATIPP request for those records but received a response that there were no

responsive records.

He notes that, as a result of the ATIPP process, he had received information about allegations

made by A.B. against him that were not otherwise communicated to him and were not

investigated as part of the investigation of A.B.’s complaint. For example, he says that he

received information that A.B. had accused him of deleting information from a file so he did an

ATIPP request for “a copy of the IT audit trail and report and report done in response to [A.B.]’s

allegation”.  

The Applicant makes a number of allegations about the way in which the investigation was done

and the fact that he feels that he was not provided with “due process” or the opportunity to

respond to statements made by other witnesses and that the resulting report, therefore, was

inaccurate and he was compelled, as a result, to make a request pursuant to the Access to

Information and Protection of Privacy Act for a correction to the information about him in the

report. 

He says that when he asked questions about relevant law and policies upon which certain

procedures were based, he did not receive a response and he therefore had to file ATIPP

requests to address those questions.

He alleged that his privacy was breached when his personal health information was placed on

his personnel file, “because I have no other recourse”. 

He also made an ATIPP request for records arising out of a meeting between his supervisor and

another manager during which the investigation report was discussed. The supervisor advised

that he did not create any follow up notes on the meeting, despite the fact that under the “Duty

to Accommodate Policy” the employer is required to take detailed notes. He says that the other

manager’s notes were “misleading”. 

He further complained that, because the College did not close down his college email address

immediately after he left that employment, his privacy was breached because others were

reading his email which included not only work related correspondence, but personal emails,

including emails in relation to the investigation which were sent to his work email address even



though he had asked that this correspondence be sent to his personal email address. He was

further concerned that his name continued to appear attached to various functions within the

college as long as six months after he was no longer employed there. He asked many times to

have his name removed. He says he finally had to make an ATIPP request to find out the date

that his name was removed from the staff directory.

He notes that he wanted to obtain copies of the minutes of the Aurora College Board of

Governor’s Meetings but they had not been posted for many months. He therefore made an

Access to Information Request for those records. He notes that the minutes were finally posted

after he made his request. He noted that his name did not appear in the minutes, which was a

surprise to him in the circumstances, so he mad a further request for all minutes in which he

was discussed or mentioned.  

At some point during the Applicant’s employment at the College, he was given access to A.B.’s

email account so that it could be monitored in A.B.’s absence. While he had access to this

account, he took it upon himself to review the entire content of the account and found what he

considered to be “inappropriate emails” written by A.B.. He says he asked his supervisor if he

could forward these emails to the investigator and was given the green light to do so. The result

of this was that his access to A.B.’s account was rescinded the next day. As a result of his

discovery, however, he made a request for access to emails on Aurora College accounts for

records of employees making fun of him. 

He notes, further, that many of his requests for information were met with extensions of time for

responses pursuant to section 11 of the Act. He notes that many of his requests were

necessary because one or another public body simply refused to respond to an email inquiry or

to explain their actions. He says that “the GNWT/Aurora College has (sic) continually refused to

reply to my emails and put up roadblocks to providing me with information”.

At one point, there were negotiations between the GNWT and the Applicant with respect to

issues surrounding the end of his employment. During those negotiations, counsel for the

GNWT made a statement in a letter that suggested that the Applicant had altered a document

when, in fact, the document had been altered by the public body. Although counsel

subsequently corrected that statement, the Applicant’s concern is that:



There are multiple places where this document is on file that will contain the “as

altered by you” reference and I have no ability to correct this error. I appealed to

[counsel’s] supervisor [C.D.], who refused to do anything to correct all the places

where this false accusation exists. 

He says that the Department of Human Resources has combined two or more of his Requests

for Information and then split them out and responded to them piecemeal and resulted in no

responses being received to some of his requests. He argues

“Combining the requests and then splitting them up has resulted in

confusion.....This confusion has been caused by how HR handled the requests”.

He says that in another instance, the public body combined 6 separate requests “so that they

could charge fees” despite the fact that one of the requests only had one responsive page. He

alleges that this created further confusion and delay.  

The Applicant says that:

The GNWT is upset with me for making a request to correct my personal

information from [the investigator’s] report - there should be a process in place

for the respondent to reply to the report before the report is finalized. I have

informed [an HR manager] of the Government of Saskatchewan’s policies on

workplace investigations which provides everyone time to fix factual errors before

the report is finalized. [The HR manager] does not allow that in the NWT. Under

Alberta Human Rights legislation new evidence relevant to a decision can be

submitted within 30 days.

[The HR manager] finalized everything before I knew or had the chance to see

the report. I tried so hard to make it right and provide information during the

investigation and I was disciplined for doing so. [The investigator] did not follow

the principles of procedural fairness and natural justice. That is not my fault. I

asked [the HR manager] to fix the mistakes. She would not. The Minister was

aware of the errors and did nothing. I had no choice but to use ATIPP. I am not a

union member and the expense of hiring a lawyer resulted in nothing but

considerable cost so I could not continue.



Finally, the Applicant notes:

The GNWT legal division has stated they will not communicate with me at all

regarding any issues I raise via email even when I point out errors the GNWT

has made and policies the GNWT has violated so I am forced to ATIPP.

DISCUSSION

As a preliminary observation, I would say that the public bodies dealing with the Applicant’s

requests have been less than helpful in many instances. The complaints raised by the Applicant

outlines above, however, are being dealt with separately in other reviews currently before this

office. Suffice it to say that, while the Applicant has indeed been difficult to deal with and

extremely impatient and demanding, at least some of his complaints about the way in which his

Access to Information Requests have been handled have merit. This said, I am also satisfied

that each of these public bodies is currently doing its utmost to provide the Applicant with all of

the information he has requested but that each of them is being hampered in this by the sheer

volume of correspondence from and formal proceedings taken by the Applicant. It is this

frustration in being unable to keep up that has led the public bodies in question to ask me to

authorize them to disregard the current outstanding requests from the Applicant pursuant to

section 53.

Section 53 of the Access to Information and Protection of Privacy Act provides that the

Information and Privacy Commissioner may authorize a public body to disregard a request for

information:

53. The Information and Privacy Commissioner may, at the request of the

head of a public body, authorize the public body to disregard a request

under section 6 that

(a) is frivolous or vexatious;

(b) is not made in good faith;

(c)  concerns a trivial matter;

(d)  amounts to an abuse of the right to access; or

(e)  would unreasonably interfere with the operations of the public body

because of its repetitious or systematic nature.



Because the Access to Information and Protection of Privacy Act is quasi-constitutional

legislation, the rights granted by the Act can and should be limited only when the circumstances

are egregious. In my view, supported by decisions of other Information and Privacy

Commissioners throughout the country, the circumstances in which I would favourably consider

such an authorization will be rare and the onus is on the public body requesting the relief to

establish that the circumstances of the case rise to the necessary level.

The Applicant in this case clearly has issues with the way in which the workplace investigation

report was done and the outcome of that investigation. Much of his submission to me is

dedicated to how the investigation process failed him and the lack of procedural fairness. I have

no opinion on his allegations with respect to these matters and make no comment on these

issues. They are well beyond my jurisdiction or my expertise.

The only issue that I can deal with is whether the public bodies should be allowed to disregard

the Applicant’s ongoing (i.e. currently submitted and not yet completed) access to information

requests.  

While the right to access is such that only in very clear and egregious circumstances would I

exercise my authority under section 53, I also accept the finding of Coultas J. in Crocker v.

British Columbia (Information and Privacy Commissioner) et al (1997) CanLII 4406 (BCSC) at

para. 42.

...Section 43 is an important remedial tool in the Commissioner’s armoury to curb

abuse of the right of access. That section and the rest of the Act are to be

construed by examining it in its entire context bearing in mind the purpose of the

legislation. The section is an important part of a comprehensive scheme of

access and privacy rights and it should not be interpreted into insignificance. The

legislative purposes of public accountability and openness contained in s. 2 of

the Act are not a warrant to restrict the meaning of s. 43. The section must be

given the “remedial and fair, large and liberal construction and interpretation as

best ensures attainment of its objects” that is required by s. 8 of the Interpretation

Act, R.S.B.C. 1996, c. 238

Section 43 of the British Columbia Act is the equivalent provision to our section 53. Further,

section 10 of our Interpretation Act has identical wording to that of the BC Interpretation Act.



I must, then, consider whether the facts and circumstances justify the granting of the

authorization requested by the three public bodies.

1. Are the currently active Requests for Information frivolous or vexatious?

Black’s Law Dictionary (7th Edition) defines “vexatious” as being without reasonable or probable

cause or excuse; harassing; annoying.

Ontario Order M-618 [1995] from the Information and Privacy Commissioner of Ontario made

the following comment about the definition of the term “frivolous”.

“...Frivolous” is typically associated with matters that are trivial or without merit.

Information that may be trivial from on person’s perspective, however, may be of

importance from another’s...

In that same Order, the Ontario Information and Privacy Commissioner noted:

...Government officials may often find individual requests for information

bothersome or vexing in some fashion or another. This is not surprising given

that freedom of information legislation is often used as a vehicle for subjecting

institutions to public scrutiny. To deny a request because there is an element of

vexation attendant upon it would mean that freedom of information could be

frustrated by an institution’s subjective view of the annoyance quotient of a

particular request. This, I believe, was clearly not the Legislature’s intent.

In Request for Authorization to Disregard Access Requests - Edmonton Police Service

(November 4, 2005), the Alberta Information and Privacy Commissioner stated:

[26] A request is “vexatious” when the primary purpose of the request is not to

gain access to information but to continually or repeatedly harass a public body

in order to obstruct or grind a public body to a standstill.

I am not convinced that the Applicant’s existing requests are either frivolous or vexatious. I am

satisfied that he has a genuine interest in getting to the bottom of what he considers a blight on



his professional record. This is very personal for him and he is clearly concerned that his career

will be negatively affected by what transpired during his tenure with the College.  

2. Were the current requests made in good faith?

Black’s Law Dictionary defines “good faith” as “the absence of malice and the absence of

design to defraud or to seek unconscionable advantage”.  Based on this definition, I am well

satisfied that the Applicant has acted in good faith in his use of the Access to Information and

Protection of Privacy Act.

3. Do the existing request concern a trivial matter?

While the public bodies might consider some of the current requests for information as

concerning a trivial matter, it is clear that the issues are not trivial to the Applicant, who believes

that his career prospects will be negatively affected by the investigation report and the

allegations made against him by A.B. and others.  What is “trivial”, I think, is somewhat

subjective. However, the public body is not suggesting that the issues are trivial and for that

reason there is no need for me to comment further on this.

4. Do the number of requests that have been made amount to an abuse of the right to

access?

Again, I think that perspective is relevant here. While the public bodies may well consider the

number of requests, the Applicant’s persistence, and his refusal to compromise amounts to an

abuse of the right of access to information contained in the Act, I am sure that the Applicant

does not. It is clear to me, both from the Applicant’s submissions in this matter, but also from

the many matters which have found their way to my desk through Requests for Review pursuant

to section 28 and privacy complaints received from the Applicant, that the public bodies have to

take some of the blame for the number of requests filed by the Applicant and the confusion

attendant upon many of them. Over the last six months or more, there have been a litany of

issues brought before me and in many instances, the public body has been less than helpful or

have missed items or have not provided full and thorough responses or have simply avoided

dealing with the Applicant. There is nothing in the circumstances of this case that suggests that

the Applicant’s requests, though many and somewhat repetitive, amount to an abuse of the right

to access.



5. Are these requests unreasonably interfering with the operations of the public body

because of their repetitious or systematic nature?

It does appear that these many request are creating significant burdens for the three public

bodies involved, to the extent that other work is not being done and that this situation has gone

on for a year or more at this point. The sheer volume of formal requests for information,

combined with the Applicant’s persistent and prodigious amounts of email correspondence and

demands for answers and responses outside of the ATIPP process, and his reluctance to

accept any response as definitive (as demonstrated by the fact that most of the Requests for

Information discussed in this report have landed on my desk by way of a Request for Review)

have created a situation in which these three departments have undoubtedly spent hundreds of

hours trying to respond to all of the ATIPP matters raised by the Applicant. The right to

information is not absolute. There must be a reasonable limit to how much time and effort can

be dedicated to responding to one Applicant.

CONCLUSION

It appears to me that, at the time the request was made for me to authorize the public body to

disregard existing requests, the following requests were outstanding:

- Department of Human Resources (now Finance) had ten outstanding requests,

dating back to December, 2016, 

- Department of Justice had one outstanding request from January of this year 

- Aurora college had two outstanding requests and four more noted as being “on

hold” pending a review by my office.

In the circumstances, I authorize each of the public bodies to limit the number of access to

information requests they will work on at any one time to two. When one Request for

Information is completed, the next one will be revived, until all of the requests have been dealt

with. This does not apply to Requests for Correction to personal information, nor does it apply to

privacy breach issues. Any new Requests for Review received after January 23, 2017, the date

that the public body asked me for authorization to disregard the Applicant’s requests, will be

added to the queue and dealt with as those previously received are addressed. The applicant

will have the right to identify the priority in which he wants the requests dealt with.  Each of the

public bodies will provide the Applicant with a list of the outstanding requests in their respective



systems up to and including the date this report is received by the public bodies and will give

the Applicant a reasonable amount of time to provide his list of priorities. In the event that the

Applicant does not identify his priorities, the files should be dealt with in the order they were

received. 

Elaine Keenan Bengts

Information and Privacy Commissioner

 


